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Resolution of the Town Board of the Town of Nassau OF

Decision on the Troy Saud & Gravel Special Use Permit Application <!2!!L!f!&
Resolution No. 17

At a special meeting of the Town Board of the Town of Nassau (the ‘lawn Board’) held
on September 1,2015, the following Resolution was presented:

WHEREAS;

1. The ‘frey Sand & Gravel, Co., Inc. (“Applicant”) has at application before the Town
Board of the Town of Nassau (“Town Board”) for a special use permit to develop and
operate a bard-rock mine on an approximately 214-acre parcel of land owned by Henkel
Realty Associates, LUC, and located on NYS Route 66 (Tax Map No. 182.-3-2) in the
Town of Nassau (the “Property”) over an area of approthnately 89-acres located thereon
(the ‘Project Site”), which will be conducted in six (6) phases, and is suggested to take
place over the life, wifich life is approximately 150 years. The first phase is anticipated to
take forty to fifty years before beginning phase 2.

2. Over the past several months the Town Board has proceeded with the review process on
this application after years of stops and starts in the process due to litigation.

3. At a Town Board meeting held on April 9, 2015, the Town Board engaged the law firm
of Grant & Lyons, LLP and reauthorized the consulting firm of Community Planning &
Environmental Associates, previously engaged in November 2011, to act as consultants
to the Town Board.

4. On Apill 30, 2015, during a special meeting, and at the suggestion of the Town Board’s
planning consultant,the Town Board asked the Applicant to provide a written
Application Summary that would organize the documents which comprise the application
into a form that will be easier and more efficient for the Town Board to review.

5. On June 2,2015, the Applicant submitted the Application Surmnary.

6. On June 9, 2015, the Town Board determined that the application was substantially
complete for purposes of commencing the Town Board’s substantive review process and
accordingly scheduled a public hearing for July 13th on the special use permit application
and invited the Planning Board to join the Town Board at that hearing at its discretion.

7. The public hearing was held on July 13,2015, and held open to 12:00 pa the following
day for the submission of any additional written comments at which time it closed. The
Planning Board did join the Town Board at the hearing.

S. The Town Board has received the recommendation that the Town Planning Board made
on July 21, 2015. The Planning Board recommended that the special use permit be
denied.
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9. The Town Board is in receipt of the Notification of Zong Review Action, dated July 7,
2015, from the Rensselaer County Bureau of Economic Development and Planning in
response to the referral made pursuant to the General Municipal Law - that Notification
stated that the mine proposal “does not have a mor impact on County Plan’s and local
consideration shall prevail.

10. Over the last several weeks, the Town Board members have been reviewing the
application and other documents in the record and have been providing their personal
input to the Town Board’s consultants in shaping a final decision on this application.

11. On August 25,2015, the Town Board held a lengthy special meeting at which time it
heard from the Town’s planning and legal consultants as to how the Town Board
member’s individual input and consultant review was shaping the content of the decision.

12. Since that time and up until this meeting, the Town Board members individually, and the
Town’s consultants collectively at the direction of the Town Board, have been working
diligently on crafting a final decision on this matter. Town Board members have provided
comments and input to the decision throughout the various stages of the decision making
process.

13. The Town Board has reviewed the written final decision, and being tbUy familiar with
the content of that written decision, is prepared to take final action on this special use
permit application.

NOW, THEREFORE, BE IT RESOLVED as follows:

A. The Town Board hereby finds that the Decision in the matter of the ‘[my Sad & Gravel
special use permit application attached toThis Resolution and made a part hereof consisting
of 110 pages accurately incorporates and reflects the Town Board’s findings of fact,
analysis, SEQRA Findings Statement rationale and the Town Board’s ultimate
determination to deny the special use permit application, and as such, the Town Board
hereby adopts said Decision in its entirety as the Town Board’s final decision in this matter.

B. The Town Board hereby authorizes the Town Supervisor to sign the Decision in the space
provided in the portion of the Decision constituting the SEQRA Findings Statement

C. The Town Board hereby orders that this Resolution together with the attached Decision is
filed in the Office of the Town Clerk and hereby directs the Town of Nassau Town Clerk
together with the Town’s legal counsel to provide the Applicant with a copy of this
Resolution and the attached Decision and to otherwise file and circulate it as required by
law.

V. The Town Board hereby directs that this Resolution together with the Decision be posted
oh the Town’s official website so it is available for the public to view.

B. This Resolution shall be effective immediately.

2



09/02/2015 82:05 5187664422 TOWN OF NASSAU PAGE 03/03

Attachments to Resoiution:

1. Decision dated September 1, 2015, in the Matter of the Application of TROY SAND &
GRAVEL, CO., NC., for a Special Use Permit to establish a quarry (mine) in the Rural
Residential Zoning District pursuant to the 1986 Town of Nassau Zoning Law.

Upon motion made by I%S?ddLs, seconded by i4.&rs , the foregoing Resolution
was duly adopted by the Town Board on September 1,2015 by vote of a majority of its members
as follows:

Town Board Member yes no absentiabstain

Ron Sears, Coundilperson V
Lard Richards, Councilperson

Jonathan Ocebel, Coundilperson V
Robert Rings, Councilperson I
David Fleming, Supervisor I

It is hereby certified that the foregoing resolution is a true and accurate copy of that which was
adopted by the Town Board on September 1,2015.

Dated:i.55&otAtt I ,2015
A

Saiadxa Rings, Town (2erlel

— —.
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TROY SAND & GRAVEL CO., INC.,

for a Special Use Permit to establish a quarry (mine) in the Rural
Residential Zoning District pursuant to the 1986 Town of Nassau
Zoning Law.
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pursuant to the State Environmental Quality Review Ad ISEQRA) dated
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Town of Nassau Town Board Decision on the
Applicant’s Special Use Permit Application
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TOWN BOARD OF THE TOWN OF NASSAU
RENSSEI.AER COUNTY: STATE OF NEW YORK

In the Matter of the Application of

TROY SAND & GRAVEL CO., INC., Decision

Date of Decision:for a Special Use Permit to establish a quarry (mine) in the Rural
Residential Zoning District pursuant to the 1986 Town of Nassau September 1,2015

Zoning Law.

In the matter of the above-referenced application, the Town Board of the Town of Nassau determines as
set forth below.

Part 1. Preface

This matter involves an application for a special use permit by Troy Sand and Gravel Co., Inc. and Henkel
Realty Associates l.LC (hereafter collectively the “Applicant”) to establish an 89 acre hard rock quarry on
a 214 acre site in the Town pursuant to the provisions of the Town of Nassau 1986 Zoning Law. The
proposed quarry site is located on New York State (NYS) Route 66 in the Town of Nassau and is Tax
Parcel 182.-3-2.

The Applicant has also applied for site plan approval for the quarry, but since site plan approval cannot
be granted unless a special use permit is approved,, the Town Board will review the applications in
sequence, with the special use permit to be reviewed first, and if granted, then the site plan approval
application will be taken up.

Part 2. Executive Summary

In this Decision, the Town Board of the Town of Nassau determines as follows:

o After conducting a review of the Lead Agency’s record, and having conducted the
required balancing, and for the reasons set forth in its Involved Agency Findings
Statement herein, the Town Board determines pursuant to the State Environmental
Quality Review Act (SEQRA), that this proposed project does not meet the requirements
of the SEQRA regulations (6 NYCRR Part 617) and that this action will not achieve a
balance between the protection of the environment and the need to accommodate
social and economic considerations.

o That for the reasons set forth in detail in this Decision, the proposed project fails to
meet both the general performance criteria and the special use criteria in the 1986
Town of Nassau Zoning Law.

o Based on the foregoing, the special use permit application is denied for the reasons set
forth in detail herein.
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Part 3. Town Board Authority to Determine Special Use Permit Applications

3.1. Authority under 1986 Town of Nassau Zoning Law

This application comes before us pursuant to Article VI of the 1986 Town of Nassau Zoning Law entitled

“Special Use Permit”. Pursuant to a stipulation between the parties that was signed as a court order, the

1986 version of the Town of Nassau Land Use and Development Regulations (hereafter the “Zoning

Law”) governs the review of this application. Article VI of the Zoning Law says:

All special permit uses specified in this Local Law shall be subject to review by the Town

Planning Board and approval by the Town Board in accordance with the standards and

procedures included in this Article, and no Building Permit or Certificate of Compliance,

Occupancy or Use shall be issued by the Code Enforcement Officer except upon

authorization of and in full conformity with plans approved by the Town Board.

(Emphasis added)

Further, Subsection (D)(5) of Article VI says:

Within forty-five (45) days of the receipt of the Town Planning Board’s

recommendation, the Town Board shall act to either approve, disapprove or approve

with modifications the special use permit.

3.2. Authority under Section 276-b of the NYS Town Law

Subsequent to the enactment of the 1986 version of the Town of Nassau Zoning Law, the New York

State Legislature enacted Section 274-b of the NYS Town Law entitled “Approval of Special Use Permits”.

This section of the Town Law sets forth procedures and substantive standards, which all town bodies

must observe in connection with the review, approval and issuance of special use permits. Section 274-b

vests in the Town Board the authority to decide special use permit applications, saying:

2. Approval of special use permits. The town board may, as part of a zoning ordinance or

local law adopted pursuant to this article or other enabling law, authorize the planning

board or such other administrative body that it shall designate to grant special use

permits as set forth in such zoning ordinance or local law.

In Nassau, under the provisions of the 1986 Zoning Law, the Town Board is the “authorized board” to

review and approve special use permits.

3.3. Public Hearing Requirement under NYS Town Law Section 274-b

As was stated above, NYS Town Law 274-b sets forth procedures and substantive standards, which all

town bodies must observe in connection with the review, approval and issuance of special use permits.

This state law, which was enacted after the Town’s adoption of the 1986 Zoning Law, states in pertinent

part as follows on the subject of public hearings:

6. Public hearing and decision on special use permits. The authorized board

conduct a public hearing within sixty-two days from the day an application is received

2



on any matter referred to it under this Section. Public notice of said hearing shall be

III printed in a newspaper of general circulation in the town at least five days prior to the
date thereof. (Emphasis added)

In Nassau, the Town Board is the “authorized board” to review and approve special use permits.

Consequently, even though the 1986 Zoning Law was silent on the matter of the Town Board holding a
public hearing, the Town Board received a recommendation from its attorney that it must hold its own
public hearing in order to comply with the requirements of NYS Town Law Section 274-b(6). This
recommendation was supported by the fact that the State Legislature addressed the issue of
applicability as part of the 1992 Session Laws of New York of which NYS Town Law Section 274-b was
part. The Session Laws say:

§ 5. This act shall take effect July 1, 1993 and shall apply to all applications for site plan
approval and special use permits submitted on or after such date, and shall apply to all
local laws and ordinances adopted on or after such date.’

This is a clear statement that the Legislature intended that the substance of NYS Town Law Section 274-
b to apply to all special use permit applications filed after the effective date of the statute. The
statement of applicability is supported by the law governing conflicts between State law and local zoning
laws. Further to this point, the treatise New York Zoning Law & Practice states:

Cities, towns, and villages possess only those zoning powers delegated to them by
dlh statute. These delegated powers do not include the authority to enact regulations that

conflict with the general law of the state. In the event of a conflict, the state law will
prevail unless some special provision is made to resolve the conflict (emphasis added).2

Besides the legal reasons cited above, the Town Board also felt that it was compelled to hold its own
public hearing by the desire for good governance. The 1986 Zoning Law. Article VI (“Special Use
Permit”), Section A (“General Standards”), states:

A. General Standards. In reviewing any special permit use, the Town Planning Board and
the Town Board shall consider the health, safety, welfare, comfort and convenience of
the public, in general, and that of the residents of the immediate neighborhood in
particular, and the environmental impact, as well as the following standards
(emphasis added)

In the collective opinion of the Town Board, the best way to make an informed judgment about the
impact of this project on the health, safety, welfare, comfort and convenience of the public was to
actually engage the public personally and face-to-face at a public hearing. The Town Board members felt
that common sense and a sense of good, fair and just government dictated that the Town Board
members be personally and directly familiar with the public’s comments, concerns, reactions and views.

1 See, 1992 Session Law News of New York, ch. 694, A. 5588-C.
2 1 N.Y. Zoning Law & Practice, § 4:22 “conflict with State Law”.
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Part 4. Procedural History 4jØ
The Town’s review of this application was interrupted by litigation. Consequently, it was impossible to

adhere exactly to the review time frames set forth in Article VI (0) of the 1926 Zoning Law. However, the

Town Board was aware of the time frames in the statute and a concerted effort was made to adhere to

those time frames as closely as was practically possible under the circumstances. Importantly, the time

frame which has been followed by the Town Board in conducting this review is in accord with the time

table for review which was advocated by the Applicant in their papers in support of the Order to Show

Cause dated June 5,2015.

Below is a chronological summary of the pertinent procedural history:

May, 2010- In an effort to stem the constant litigation that was preventing Town review of the

application, the Town Board decided to enter into a stipulation with the Applicant that the application

would be reviewed under the 1986 Zoning Law and that the Town would commence the application

review process within 20 days after pending appeals had been decided. The stipulation was signed by

Judge l.ynch as an order of the Rensselaer County Supreme Court and entered on May 6, 2010 as part of

the case entitled, “In the Matter of the Application of Troy Sand & Grave4 Co., Inc. and Henkel Realty

Associates, LLC, Petitioners-Plaintiffs, for a Judgment pursuant to CPLR Article 78 and C’PLR 3001,

against Town of Nassau, et al.”, County of Rensselaer Index No. 223394.

November, 2011- Pursuant to the aforesaid stipulation, the Town Board commenced the review

procedures for the special use permit application that is the subject of this decision at a special meeting

held on November 16, 2011. At that time, the Board discussed with the applicant procedures for review

and the contents of the application materials. The Board retained Nan Stolzenburg as the Town’s

planning consultant for the application. The matter was adjourned for further proceedings to be

conducted at the Town Board’s regular monthly meeting of December 8, 2011.

December, 2011- on the day of that next meeting, by letter dated, December 8,2011, Mr. Gilchrist the

attorney for the Applicant, informed the Board that the Applicant would not be appearing that night and

not to take any action on the application as he had commenced an action against the Town Board. No

further proceedings on the application took place in December 2011, since the Applicant did commence

litigation against the Town asserting that the Town had no right to retain a planning consultant to assist

the Town in its review of this application. It also included an attempt to remove the Town Supervisor,

David Fleming, and then sitting Councilperson, Ray Seney, from participation in the proceedings due to

alleged conflicts of interest.

January, 2012- Judge Lynch held that the Town could “certainly retain a consultant to assist in reviewing

the application at the plaintiffs’ [the applicant] expense” but that review could not include a

reconsideration of the New York State Department of Environmental Conservation’s (DEC’s) SEQRA

determination.3 Judge Lynch issued an injunction enjoining the Town (and its consultants) “from

Tray Sand & Gravel Co., Inc. v. Town of Nassau, 34 Misc.3d 1219 (A), at footnote 3 (sup. Ct. Rensselaer County, January 26,

2012.
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reassessing the environmental impact of this project already determined by the DEC SEQRA

411111 determination.”4

February, 2012- Judge Lynch, denied the Applicant’s action to have Supervisor Fleming removed from
the Board (Mr. Seney was no longer on the Board) stating that the residents of Nassau “are entitled to
be represented by their duly elected Supervisor.”5 The same Court also denied a contempt motion
brought by the Applicant because Fred Nuffer, a member of the Town’s Natural Resources Advisory
Committee wrote a letter to the DEC.6

Spring, 2012 - the Town appealed the issuance of the injunction and also attempted to obtain a stay of
the Town’s review proceedings while that appeal was pending so that the proceedings would not have
to be redone if the injunction was declared invalid. That application for a stay was opposed by the
Applicant and was denied.7

Summer, 2012- The Town Board, with the injunction in place and the stay of review proceedings
pending the Town’s appeal denied, recommenced the review proceedings that was halted at the
request of the Applicant’s attorney in December 2008, and continued under the constraints of the
injunction. The Town’s appeal that the injunction was wrongfully issued was still pending.

June-August, 2012- The Town Board, with the assistance of its planning consultant, reviewed the
application materials for the first time for the purpose of determining, as an initial procedural matter,
whether the application was complete for purposes of the review process. On August 9,2012, the Town
Board determined the application complete also under the constraints of the injunction, and referred
the matter to the Planning Board for its review and recommendation in accordance with the 1986
regulations.

Fall, 2012- The Planning Board held a number of meetings and a hearing on the application which was
continued over several dates. The injunction was still in place preventing the Planning Board and the
Town’s consultants from considering or assessing any environmental topic that DEC considered during
its SEQRA review.

November, 2012 - The Planning Board hearing was closed and thereafter the Planning Board held a few
meetings to deliberate on the application and the comments offered at the public hearing.

December, 2012 - Before the Planning Board completed its deliberations and made its recommendation
to the Town Board on the application, the Appellate Division decided the Town’s appeal of the
injunction by decision and order dated December 27, 2012. The decision of Judge Lynch was reversed,
the injunction was vacated immediately.8

Tray Sand & Gravel Co., Inc. v. Town of Nassau, 34 Misc.3d 1219 (A) (Sup. ct. Rensselaer County, January 26, 2012).
Troy Sand & Gravel Co., Inc. v. Town of Nassau, Ru No. 41-0970-2011, at footnotes (sup. ct. Rensselaer county, February 22,

2012).
6 Troy Sand & Gravel Co., Inc. v. Town of Nassau, RH No. 41-0810-2007 (Sup. Ct. Rensselaer county, February 23, 2012).

Tray Sand & Gravel Co., Inc. v. Town of Nassau, case #514187, (3d Dept. April 13, 2012).
8 Troll Sand S Gravel Co., Inc. v. Town of Nassau, 101 A.D.3d 1505 (3d Dept, 2012).
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January, 2013-In light of the Appellate decision and order lifting the injunction, and the fact that the

Town review proceedings for 2012 complied with, and operated under that injunction, the Town Board

rescinded the Town Board’s completeness determination of August 2012 and the simultaneous referral

to the Town Planning Board on January 3, 2013. That resolution also required the Applicant to schedule

a meeting with the Board to address the effect of the Appellate decision and lifting of the injunction and

whether it wished to supplement its application materials in light of the decision. On January 10, 2013,

the Applicant appeared before the Board. Supervisor Fleming asked Mr. Gilchrist at that meeting how he

was “going to factor in the Appellate Court’s decision [of December 27, 2012] into the review process...”

Mr. Gilchrist requested that the Town Board suspend all further review of the application so he can

initiate more litigation. The Town Board complied with that request. On January 31, 2013, the Applicant

commenced another action against the Town Board, this time alleging that the rescission of the

completeness determination was in error. The Applicants also brought a summary judgement motion

on the case that was originally before Judge Lynch in 2011-2012. The cases were litigated and remained

pending for the next several months.

October, 2013- The Rensselaer County Supreme Court (Judge Connolly; Judge Lynch was no longer

assigned to those cases) issued two decisions and orders, one that dismissed the new action

commenced by the Applicant regarding the Town Board’s rescission of its completeness determination

on January 3,2013, as not ripe for review9 and one that decided the summary judgement motion in

favor of the Town.1° The Applicant appealed both decisions. No further review proceedings occurred at

the Town level during the pendency of the appeals per the Applicant’s attorney’s request from January

2013.

February, 2015- The Appellate Division issued two decisions: one affirming the dismissal of the Article

78 brought in 2013 on the resolution rescinding the completeness determination’1 and the other

reversing Judge Connolly’s decision and ordered that the Town base their determination of the

environmental impact of the proposed project on the record developed as part of the SEORA review.12

(A more detailed description of the latter Appellate Division decision is set forth in Section 8.3.2 below).

By letter dated, February 24, 2015, from Mr. Gilchrist, the Applicant requested the Town Board to

recommence the special use permit application review process.

March, 2015- After consultation with the Town’s legal counsel, the Town Board decided not to appeal

the Appellate Decisions of February 19, 2015. On March 20th, the Applicant’s attorney was informed

that its application would be on the agenda for the next Town Board meeting scheduled for April 9,

2015.

April, 2015 - The Applicant’s attorney, on April 2nd, served the Town’s litigation counsel, Bruce Huttner,

with a motion brought by Order To Show Cause requesting the Supreme Court to renew the case that

was brought in January, 2013, dismissed by Judge Connolly on October 9, 2013, and affirmed by

Appellate Division less than 2 months previously. The motion alleged that the Town was delaying

recommencing the review process. At the Town Board’s regular monthly meeting held on April 9, 2015,

the Town Supervisor requested the Town Board members, and particularly Mr. Rings - the newest

member of the Town Board who had no previous experience with the application review, to start

Tray Sand & Gravel Ca., Inc v. Tawn of Nassau, Ru Na. 41-0135-2013 (Sup. Ct. Rensselaer county, October 9, 2013).

10 Troy Sand & Grave! Co., Inc. v. Town of Nossau, RE No.41-0970-2011 (Sup. ct. Rensselaer county, October 9, 2013).
“ Troy Sand & Grave! Co., Inc. v. Town of Nassau, 125 A.D.3d 1188 (3d Dept. 2015).
12 Troy Sand & Gravel Ca,, Inc v. Town of Nassau, 125 A.D.3d 1170 (3d Dept, 2015).
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reviewing and familiarizing themselves with the application materials. The Town Board scheduled a
special meeting for April 30th for the purpose of addressing the process by which the Town was to
recommence review of this application from where it was left dormant from January 10, 2013 at the
Applicant’s request. Additionally, the Town Board authorized its planning consultant, Nan Stolzenburg,
to recommence her work on the application review and retained John F. Lyons, Esq., of the law firm of
Grant and Lyons to be the Town’s review attorney on the application.

At the April 30th meeting, the Town Board heard from its consultants and, based on that open meeting
discussion, decided to ask the Town Planning Board (which has the authority to issue a recommendation
on the special use permit application) to discuss and respond to the Town Board’s request of whether
the Planning Board wishes to join the Town Board in the public hearing on the special use permit
application that the Town Board intended to schedule at its regularly scheduled May 14th meeting. The
Town Board requested a response from the Planning Board by that date. The Town Board also directed
its consultants to provide the Town Board with its recommendations on procedural steps and
timeframes for the review process. At the suggestion of the Town’s planning consultant, the Town Board
requested the Applicant to provide a summary of the application that would organize the application
documents in a form that would be easier and more efficient for the Town Board to review.

May, 2015- On May 4th, the Town Supervisor sent the Town Planning Board a letter requesting their
response to the Town Board’s invitation to participate in the public hearing to be scheduled by the Town
Board on the application. At the May 12th Planning Board meeting, the Planning Board discussed the
Town Board’s request and heard from the Applicant’s attorney, who objected to the public hearing
being scheduled. The Planning Board did not reach any decision as to whether to participate in the
public hearing. At the Town Board’s regular monthly meeting held on May 14th, the Applicant made a
lengthy power point presentation to the Town Board, describing in detail the mining proposal and
proposed mining plan, and noting that the presentation had not changed since it was shown in 2012.
The Applicant’s attorney further objected to the scheduling of the public hearing. A special meeting was
scheduled for May 28th so that the Town’s legal counsel would have time to review the Applicant’s
written submission in support of the Applicant’s objection to the hearing and research the issue along
with other procedural issues.

June, 2015- The special meeting originally scheduled for May 28th was canceled and rescheduled for
June 9th at the request of the Town’s legal counsel so he could have more time to prepare his opinion
and recommendations per the Town Board’s request. On June 2nd, the Town received the Application
Summary from the Applicant that the Town Board requested on April 30th. On June 5th, the Town’s
legal counsel transmitted his legal opinion to the Town Board on the public hearing issue. Also on June
5th, Applicant served Town’s legal counsel with a new motion by Order To Show Cause seeking a
preliminary injunction against the Town enjoining it from conducting the public hearing on the
Applicant’s special use permit application. On June 8th, the Town’s planning consultant transmitted her
report based on her review of the Applicant’s Application Summary and her recommendation was that
the Town Board should consider the application to be complete for the purposes of our restarting the
substantive review of the application.

At the June 9th special meeting, the Town Board and its legal counsel discussed the hearing issue along
with other procedural issues such as the review timeframe and timing of the Planning Board
recommendation. Consistent with the opinion and recommendations of its legal counsel, the Town
Board decided to schedule the public hearing as a matter of due process and good governance in
providing an opportunity for the public to voice its comments on the application directly to its elected
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officials issuing the special use permit, as well as following the mandatory requirement of Town Law
Section 274-b. By resolution adopted on June 9th and effective immediately, the Town Board resolved 41J
to proceed as follows:

A. Based on our own review of the application materials presently before the Town Board,
and based on the advice and recommendation of the Town Board’s planning consultant,
together with all prior court decisions and orders issued prior to this date and the
insistence of the Applicant to proceed only with the application record materials
presently before the Board, the Town Board hereby determines that the Applicant’s
application for a special use permit pursuant to Town of Nassau Local Law No. 2 of 1986
is substantially complete such that the Town Board can commence its substantive
review of this application.

B. Based on the legal advice provided to us by our attorney, and for the public policy
reasons stated in our attorney’s opinion letter and in this Resolution, the Town Board
shall hold a public hearing on this application on Monday, July 13, 2015, at 7:00 PM at
the following location: St. Mary’s Parish Hall, 31 Church Street, Nassau, New York.

C. The Town Board hereby directs the Town of Nassau Town Clerk to place the public on
notice of the public hearing in accordance with the requirements of Town of Nassau
Local Law No. 2 of 1986 and the requirements of Section 274-b of the New York State
Town Law. In addition, we direct the Town Clerk to post notice of this public hearing on

the Town web site.

D. The Town Board hereby directs the Town of Nassau Town Supervisor to send a letter to

the Town of Nassau Planning Board asking the Planning Board to respond in writing to

the Town Board’s invitation to join the Town Board at its public hearing by Thursday,

June 25, 2015, so that the public notices may account for its participation if so decided.

E. The Town Board hereby directs that the Town Supervisor’s letter to the Planning Board

should further advise the Planning Board that, regardless of whether it accepts the

Town Board’s invitation to join in the Town Board public hearing, the Planning Board
shall submit its written recommendation to the Town Board on or before Friday, July 24,

2015, which date is forty five (45) days from the date of this referral as calculated

pursuant to Section 20 of the NYS General Construction Law.

F. By this Resolution, the Town Board manifests its intention to act upon the Applicant’s
special use permit application and approve, disapprove or approve the application with

modifications or conditions within forty five (45) days of the Town Board’s receipt of the

Planning Board’s written recommendation.

C. The Town Board, in accordance with the Town Laws and prior resolutions, hereby orders

the Applicant to furnish the amount of $10,000.00 on or before June 30, 2015, to
replenish the Town escrow account reserved for the payment of the Town’s consultants

on this matter since the amount of the escrow balance at the present time has fallen

below the $2,500 threshold amount designated for the review of this application.

.
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The Town Planning Board’s regular meeting also took place on June 9th, following the Town Board
meeting, at which time the Town Supervisor presented the letter to the Planning Board pursuant to
Paragraph 0 of the Town Board resolution. The Planning Board decided to join the Town Board at the
public hearing scheduled forJuly 13th.

On June 12, 2015, the Rensselaer County Supreme Court denied the Applicant’s motion for a preliminary
injunction to prevent the Town from holding a hearing on its Application. The Applicant immediately
appealed that decision and made a motion to the Appellate Division, Third Department, for a
preliminary injunction in order to prevent the hearing.

On June 24, 2015, the Town referred the special use permit application to the Rensselaer County Bureau
of Economic Development and Planning.

July 2015- The Town received the notification of zoning review action from the Rensselaer County
Bureau of Economic Development and Planning on July 10th. said notification, dated July 7th, stated
that, “After having carefully reviewed the information submitted as part of the subject referral, the
Bureau of Economic Development and Planning has determined that the proposal does not have a major
impact on County plans and that local consideration shall prevail.” The Bureau also provided four other
advisory comments which are set forth in Part S below.

On July 13th, the Appellate Division denied the Applicant’s motion for preliminary injunction as against
the holding of the scheduled public hearing.

The public hearing took place as scheduled on July 13th with all members of the Town Board and five
members of the Planning Board attending. The hearing took several hours at which time 31 people
spoke at the hearing and many submitted written comments. All those who spoke opposed the issuance
of the special use permit with various degrees of detail and specificity. The Applicant was provided an
opportunity to speak as well. Mr. Gilchrist objected to the holding of the hearing and the Boards’
consideration of those public comments. He did not offer any additional comments with respect to the
substance of the application or addressing the comments made by members of the public. The public
hearing was held open until 12:00 p.m. the following day for the purpose of receiving submission of
additional written comments per the request of a few members of the public. At that time, it closed.

At a special meeting on July 21st, the Planning Board, by unanimous vote with one abstention, made its
recommendation to the Town Board that the special use permit be denied.

At a special meeting on August, 25, 2015, the Town Board met with its consultants and reviewed and
deliberated upon the application and the record.

During the course of our review, we have received information and documents from the Applicant,
advice from our consultants, a recommendation from the Town of Nassau Planning Board, and
information and documents from the public. The itemized record of documents received and considered
by this Board is set forth at Appendix A to this Decision. We have carefully con5idered and weighed all of
the evidence, testimony, recommendations, documents and arguments which have been submitted to
us. Pursuant to the requirements of the 1986 Town of Nassau Zoning Law, we have carefully considered
the stated purpose of the Zoning Law, the stated purpose of the Rural Residential (RR) District, the
Zoning Law General Performance Standards set forth in the Zoning Law at Article v, section A, and the
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general standards applicable to all special use permit applications set forth in Article VI, Section A in the

Zoning Law.

PartS. Referral to Rensselaer County Bureau of Economic Development & Planning

Pursuant to the requirements of Section 239-rn of the NYS General Municipal Law, the Town Board
referred this application to the Rensselaer County Bureau of Economic Development and Planning

(“County Planning”).

This application was referred to County Planning for the first time on September 2, 2012. County

Planning did not respond to that referral.

Subsequent to the first referral to County Planning, litigation interrupted the Town Board’s substantive

review of this application for a period of years. When the way was cleared for the Town Board to

resume its substantive review of this application, it was thought prudent that the application should be

re-referred to County Planning. Although the project had not changed since the date of the original

referral, it seemed prudent due to the passage of several years that the application should be re

referred so that County Planning would have another opportunity to comment in case changes in

Rennselear County warranted a change in County Planning’s decision not to comment. Hence, on June

24, 2015, the Town Board re-referred this application to County Planning.

By written report dated July 7,2015, County Planning stated as follows:

After having carefully reviewed the information submitted as part of the subject

referral, the Bureau of Economic Development and Planning has determined that the

proposal does not have a maior impact on County plans and that local consideration

shall prevail. (Emphasis added)

The County Planning report also recommended:

The issue of what effect the mine and its blasting would have on the proposed gas

pipeline that will be located on the northern border of the mine should be scrutinized.

Further, County Planning suggested that trucks from the mine should not be allowed to use “Jake

brakes” (Jacobs brakes - compression release engine brakes), that the seeding of berms should be

accomplished as soon as possible and that the trees to be placed on reclaimed benches should be types

which do not require deep soil.

The foregoing represents the full extent of comments of County Planning.

Part 6. Town of Nassau Planning Board Recommendation

Article VI, Section D of the 1986 Zoning Law sets forth the application and special permit review

procedures. Those procedures provide for referral of special use permit applications. The details of the

review conducted by the Planning Board is set forth above in the “Procedural History”.

Article VI, Section 0 (4) states in pertinent part:
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the Town Planning Board shall complete its review of the special use permit
application and shall recommend approval, disapproval or approval with modifications
to the Town Board. A copy of the appropriate Town Planning Board minutes directed to
the Town Clerk shall be a sufficient statement.

Having concluded its review, the Planning Board held a special meeting on July 21, 2015 to formulate its
recommendation on this application. At the meeting, it was noted that the application was for a hard
rock quarry of 89 acres with a potential life of 150 years. Planning Board Deputy Chairman, Fran
Hamblin, read into the record the stated purpose of the Rural Residential Zoning District as that purpose
was set forth in the 1986 Zoning Law. Mr. Hamblin also stated that:

under the special use permit standards, the Planning Board must consider “the health,
safety, welfare, comfort and convenience of the public, in general, and that of the
residents of the immediate neighborhood in particular” as well as the four [special use
permit standards provided un the 1986 Zoning Law. See, Minutes of Planning Board
special meeting of July 21, 2015.

Deputy Chairman Hamblin then introduced the following motion:

I move that the Planning Board recommend to the Town Board that it deny the special
use permit application of Troy Sand and Gravel because the proposed use does not
meet any of the general special use permit standards of Article VI (A) of the 1986
Regulations and does not further or protect the health, safety, welfare, comfort and
convenience of the public, in general, and that of the residents of the immediate
neighborhood in particular, do I hear a second? See, Minutes of Planning Board special
meeting of July 21, 2015.

The motion was seconded by Planning Board member Hans Hallman. After an opportunity was provided
for discussion, a roll call vote was taken. Planning Board members Hans Hallman, Teresa Eddy, Fran
Hamblin, Walter Bertram and Ed Anker voted in favor of the motion to recommend that the Town Board
deny the special use permit application. Planning Board member Bill Rice was present, but abstained.
Planning Board Chairman Sam Critton, was not present and had previously recused himself from voting
on this application. The motion carried 5-0.

In accordance with the provisions of Article VI (D)(4) the Planning Board recommendation was delivered
to the Town Board in the form of the minutes of the Planning Board’s July 21, 2015 special meeting.
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Part 7. Findings of Fact

7.1. Town of Nassau History and Evolution of Land Use Regulation13

As a Town Board, we are familiar with the history and development of Nassau, and we think that this
history is germane to a finding of fact about the nature and character of the Town of Nassau.

The region from which the Town of Nassau was carved was first settled around 1760. The town was
originally formed by an 1806 act of the New York State Legislature as the Town of Philipstown,’ in
honor of Patroon Philip Van Rensselaer. The lands of Philipstown came from parts of the towns of
Schodack, Stephentown and Petersburgh.

The community was renamed “Nassau” on April 6, 1808.

Today, the natural beauty of the Town of Nassau is evident to any visitor. Early settlers were drawn to

rich agricultural soils, large expanses of forest and the numerous creeks, streams, ponds, lakes and
breathtaking vistas.

This exceptional scenery, including the rolling farmland and mountains, have aided the settlement and

development of the Town over the last 209 years.

From the earliest settlement of Nassau, the independence and fierce protection of the community has

been evident. Nassau was at the center of the Anti-Rent War in Rensselaer County for many years. The

farmers of Nassau are said to have been among the first to effectively resist the attempts of the
Patroons and their agents to collect ground rents and continue a post-Revolutionary War feudal system.

As early as 1843 an anti-rent society was organized in the East Nassau/Hoag’s Corners area of the Town.

Shortly after the farmers in this immediate area organized, many farmers in all parts of the Town, and

even some from other towns, became supporters of the movement. The secret Anti-Rent meetings were

held in the Hoags Tavern, a marked historic site just east of the proposed industrial hard rock quarry.

This movement produced leaders such as Frank Abbott, whom the members of the anti-rent society

knew as Little Thunder, Dr. Smith A. Boughton of Alps called Big Thunder, and Thomas Thompson of

Hoag’s Corners, known as Tuscarora.

These leaders aided Nassau and helped found a movement that grew from this local property rights

struggle to a full revolt against such landed gentry across New York. The related insurrection led to the

13 The history, was compiled from the following public resources: (1) Anderson, George Baker (1897). Landmarks of Rensselaer

county New York. Syracuse, New York: D. Mason and company; (2) Behan Planning and Design (2013). Rensselaer Plateau,

Regional Conservation Plan A Resource for Municipalities, Landowners, Organizations and Individuals. Rensselaer Plateau

Alliance; (3) Fleming, Jr., David (2006). Historical Review of Nassau. Town of Nassau website; (4) NYSDEC Decision (June 26,

1998) Lane construction company Decision, state Of New York: Department of Environmental conservation DEC Project No.4-

3830-00046/00001-0; (5) New York State Legislature (March 21, 1806) Creation of the Town of Nassau by Act of the Legislature,

Albany, New York. Document available at Town of Nassau website; (6) McCarthy v 5eney, 2006 NY slip Op 26306 [13 Misc 3d

457] July 26, 2006 Hummel, J. supreme Court, Rensselaer County; (7) Sylvester, Nathaniel Bartlett (1880). History of Rensselaer

Co., New York with Illustrations and Biographical Sketches of its Prominent Men and Pioneers. Philadelphia: Everts & Peck; (8)

village of East Nassau Homepage (2D15); www.villageofeastnassau.org; and (9) Vincent, Kurt (2013). Nassau Images of America,

Acadia Publishing.

12



creation of the Anti-Renter Party which was active in New York from 1846-1851. This movement
dramatically altered not just real property law but the outcome of elections statewide.

The history of Nassau provides no surprises as to how firmly residents would support freedom and their
families. Since the French and Indian War, to the loss of current residents in the War on Terror, Nassau
has sent more than its fair share of brave men and women to fight. Many left the farms and fields of the
community for the first time to fight and would never return.

For most of the first one hundred years of Nassau’s history, the hulk of development was confined to
the Village of Nassau and a few scattered hamlets across the roughly forty-five (45) square miles of the
town. By 1900, the majority of residents made their livelihood through agriculture or supporting
agriculture.

The historic pride of the landscape and agriculture of the community is epitomized by the fact that
Nassau was the location of the Rensselaer County Agriculture Fair for seventy (70) years. From 1873
until 1943, the Nassau Fair, also known as the Rensselaer County Agricultural Liberal Arts Society,
flourished in the community.

It was also during this period that Jewish philanthropic groups helped relocate Eastern European Jews to
the United States. These organizations purchased large farms across Nassau adding to the rural and
agricultural strength of the community. By 1909 there were more than sixty (60) Jewish farms in Nassau
with upwards of two hundred (200) relocated families.

Nassau remained prized for its scenery and natural character. This led to the development of numerous
‘14mw farm and country boarding houses for city residents to escape summer heat. It also led to the creation of

camp communities for families and summer camps for children. Just one example is Camp Schodack
which has been located in town for generations and draws campers and their families from across the
globe to experience the natural beauty of Nassau.

It was also during this time Totem Lodge was founded and became a national destination for sports stars
and political leaders. Then Vice President Richard Nixon is known to have visited the Lodge on two
occasions.

As the Post World War II era firmly established industrialization corridors in the cities of Alhany,
Rensselaer and Troy, Nassau was firmly established as a bedroom community prized for its rural
residential character.

Since World War II, development has continued in the form of rural residential development with the
bulk of any concentration of development occurring in small residential developments and the town’s
hamlet districts and the Village of Nassau.

A regionally recognized golf course, prized for its rural setting, has evolved as have several campgrounds
capitalizing to the rugged and peaceful beauty of Nassau’s landscape.

The remainder of the Town has grown in an orderly manner with the preference in development,
outside of the lake communities, for larger lot sizes that capitalize on the landscape and the vistas
offered to residents.
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This unified and orderly development was strained in 1998 when the Town government and the

community fought the establishment of a hard rock quarry in the East Nassau section of the Town. Lane

Construction Corporation had proposed to quarry and process stone from 119 acres of a 136 acre site

located to the northwest of the intersections of State Route 66 and US Route 20 in the Town. The
resulting schism in the community led to years of political consternation and the loss of five (5) miles of
the community as residents of the area fought to create their own village, in part, to fight this proposal.

The Village of East Nassau was formed in 1998 and was the first incorporated village in New York in
decades. During the same year, in a decision dated June 26, 1998, the DEC denied the Lane permit citing
impacts on the historical and scenic character of the community.

Additional hard rock quarry applications continued, which also led to the proposal of residents in
another section of town, the Dunham Hollow area, to propose independence and creation of yet
another village in 2006. This vote failed.

During this modern era, Nassau instituted zoning and land use regulations and crafted comprehensive

plans supporting the rural residential landscape of the community.

The development of open space recreation areas such as the Mud Pond Preserve and historical districts

of statewide importance, mesh to remind our residents of our consistent community character that has

dominated for more than two hundred (200) years.

Economic opportunity from open space preservation areas have been recognized by the Town as a firm
foundation for the orderly development of the community. Working with other communities across

Rensselaer County, Nassau has supported the recognition of the Rensselaer Plateau as a destination.

The Plateau, located in the northeastern section of the Town, is an area recognized by the State as a
“Significant Biodiversity Area.” The Rensselaer Forest Tract is considered the fifth largest forest tract in

New York State. These uplands tend to be cooler and more densely wooded than adjacent lowlands, and

their soils support an Adirondack-like environment prized by visitors. This area also supports a more

diverse wildlife community and includes several unique wetland communities as well as an impressive

mammal diversity not typical of the great Capital District area. Rensselaer Forest Tract resources

indicate forest fragmentation due to inappropriate development in this ecologically unique area would

negatively impact the wide biodiversity of resident species.

Seven years ago, the Town also created an Advisory Committee on Farming and Agriculture to support

this orderly development and encourage investment in open space and small farms and farm related

products. The Town has seen a resurgence in small farms and farm product production that supports the

dominant community character.

Nassau is a community proud of its history and is extremely fortunate to have a historical development

that has been consistent.

Today, the Town of Nassau remains a community of beautiful rural landscapes, historic sites, as well as

productive and expanding agricultural areas interspersed with thriving small and home-based

businesses that all blend with the character of the community.

S
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7.2. Town of Nassau Physical Characteristics

The Applicant seeks to establish the mine on real property owned by Henkel Realty Associates, LLC (Tax
Parcel 182.-3-2). The property is 214 acres in area and is located in the Town of Nassau. The Town of
Nassau is a rural town located in Rensselaer County, New York, along the County’s southern boundary.
Nassau is bounded on the north by the Town of Sand Lake, on the east by the Town of Stephentown, on
the south by the towns of Chatham and New Lebanon in Columbia County, and on the west by the Town
ofSchodack.

The general topography of Nassau is hilly. Ridge tops provide views of Albany to the northwest, the
Helderberg escarpment to the west, the Catskill Mountains to the southwest, and the Taconic Hills to
the east. Multiple streams are located in the valleys and several offer good trout fishing opportunities,
specifically the Kinderhook Creek. Classified streams ranging from (C) and (C)t and higher can be found
in Nassau. Numerous lakes and small ponds are also present in Nassau including Burden Lake,
Tsatsawassa Lake, Nassau Lake, Pikes Pond, and Lyons Lake.

The town is located within the Rensselaer Plateau, an area of Rensselaer County that includes the fifth-
largest unfragmented forest in New York State. The Rensselaer Plateau supports several unique wetland
communities (including sedge meadow, dwarf shrub bog, spruce-fir swamp, and kettle hole bog), an
impressive mammal diversity not typical of the greater Capital District (including black bear, fisher,
otter, bobcat, and moose), and is included on National Audubon Society’s list of Important Bird Areas in
New York. The Rensselaer Plateau’s large forest blocks serve as core areas from which wildlife corridors

sea to other forested areas extend and, according to the Natural Heritage Program, provide potential refuge

lIP for wildlife moving from southern areas or lower elevations in response to climate change. The Nature
Conservancy has also identified the plateau as a significant “Resilient Site for Terrestrial Conservation.”4

7.3. The Character, Nature and Spirit of Nassau as a Community15

Development throughout most of the Town is primarily in the form of low-density rural residential
settlement, while two villages, several unincorporated hamlets, and a few modest subdivisions contain
more dense housing. Other development in the Town revolves around the rural residential nature of the
community which has transitioned from a primarily agricultural community to bedroom community.

Development in the community includes a regionally recognized golf course, prized for its rural setting
and three family campgrounds capitalizing to the rugged and peaceful beauty of Nassau’s landscape.
The Town’s largest employer, for-profit Camp Schodack, is internationally known for its summer youth
opportunities and programs that involve waterskiing, canoeing, a high ropes course, equestrian activities
and many more outdoors opportunities. The camp markets itself on the natural beauty of the camp’s
setting.

Nassau includes two significant historic districts with the Eastfield Village Historic District garnering the
most attention for the community. It is in this area of the community that the Annual Series of Early

14 Source — New York State Open Space Plan
15 The below discussion Is based on the Town Board members’ personal knowledge of their community. All of the Town Board
members are residents of the community and are familiar with its physical environs and its community character.
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American Trades and Historic Preservation Workshops, a nationally renowned program of lectures,
symposia and hands-on classes takes place as well as classes taught by the Historic Eastfield Foundation,
which is an internationally attended and chartered education Foundation organized to train men and
women in a range of early American trades and historic preservation skills. Every year, the population of
Nassau increases with the influx of teachers and students to these classes. These historic settings have
also been the location for shooting television programs and films including the History Channel series on
the American Revolution which was primarily filmed in the Town.

Visitors and residents enjoy antique stores and small restaurants both in hamlet areas and at one of the
several lakes in the community. A few convenience stores and houses of worship are sprinkled across
the landscape and provide services for residents and visitors.

A couple of auto repair shops as well as a local sawmill and retail specialty lumber operation are located
in the Town, as are numerous home based businesses such as hair dressers, professional consultants,
artists and designers.

The Town is fortunate to have a large concentration of equestrian operations that cater to horse
boarding, riding and training. These operations help to preserve open space and provide employment
that blends with the character of the community.

A sportsmen’s club on Tsatsawassa Lake and one on Route 43 (not far from the proposed mine site)
provide organized activities for hunters and fishermen who also enjoy these activities across a
community bountiful in outdoor recreation.

To meet the needs of these growing outdoor enthusiasts, Nassau created the Mud Pond Preserve. The 411
Preserve is a nearly one hundred acre tract of sensitive habitat that allows hikers, cross-country skiers
and snowshoe explorers to experience several different habitat communities. The trails center on Mud
Pond, one of a small number of acidic bog lakes in New York State. The Preserve has quickly grown from
its initial trail to several trail opportunities throughout the tract. The community also now holds their
regional “Rural Run and Fun Walk” at the preserve location and across surrounding areas.

Multiple creeks, streams and waterfalls are located across the community. They offer good trout fishing
opportunities, specifically the Kinderhook and Tsatsawassa Creeks. Classified streams ranging from (C)
and (C)t and higher can be found in Nassau. Numerous lakes and small ponds are also present located
across the town including Burden Lake, Tsatsawassa Lake, Nassau Lake, Pikes Pond, and Lyons Lake.
These waterbodies also offer exceptional fishing and are the site of fishing tournaments during warm
and cold weather.

Burden Lake and Nassau Lake both have lake associations that provide active programs providing
recreational opportunities for residents as well as members.

The Town also hosts a local all-terrain vehicle organization that rents a large tract of land for trail riding
events and hosts multistate exhibitions of related products and advancements. A paintball facility also
operates in the town utilizing numerous acres of challenging topography.

The open space areas and small businesses in the Town also provide opportunities for hunting of every
kind, cross-country skiing, snowshoeing, snowmobiling, hiking, bird watching, and many other family
activities.
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Prior to the twentieth century, the community’s focus was on larger farms. With the transition from this
era, the Town has a renewed focused on organic and boutique farming with other small agricultural
concerns. These operations provide products for local farm stands. Farm tours are also present in the
community and include a range of options from alpacas to maple syrup. Additionally, one of these larger
farms has transitioned to a popular farm brewery which capitalizes on its rural setting and local
ingredients.

The Town government has supported agricultural preservation efforts and hosts an annual “tailgate
sale” highlighting local agricultural products and livestock. They have also opened a community garden
for residents without adequate land to grow produce.

Nassau has developed firmly in keeping with a rural residential character by capitalizing on the beautiful
rural landscapes, historic sites, as well as productive and expanding agricultural areas interspersed with
thriving small and home-based businesses.

7.4. Statutory Considerations & the Standards of Review to be Applied

Our review of this application is governed by our 1986 Town of Nassau Zoning Law as per to stipulation
signed on May 6,2010. The pertinent provisions of that law are discussed below.

7.4.1. The Stated Puroose of the Town of Nassau 1986 Zoning Law

The beginning of the 1986 Nassau Zoning Law sets forth the intentions of the Town in enacting zoning
legislation. The purpose statements from the 1986 Zoning Law describe those intentions and the
purpose of the law and state as follows:

1. To permit growth and development while protecting the rural, scenic, historic,
aesthetic, economic, recreational and environmental qualities of the Town.

2. To recognize the significance of and to promote agricultural and forestry practices in the
Town.

3. To provide adequate air, light and privacy for residents.

4. To permit business and economic development.

5, To preserve and protect the physical characteristics of soils, topography, vegetation and
water sources which sustain low-density rural housing dependent upon septic systems
and wells.

6. To encourage the traditional uses of Hamlet areas.

7. To secure from fire, flood and other dangers.

8. To protect public health, safety and welfare, as well as public and private property, by
insuring that activities which alter natural drainage patterns, vegetative cover or
topography are performed in a manner, which prevents erosion, sedimentation,
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ponding, flooding or other environmental damage.

9. To prevent overcrowding of the land and undue concentration of population.

10. To facilitate the 5afe, efficient and adequate provision of streets, traffic access, water
supply, sewage disposal, and various public facilities and services.

11. To permit the continued operations of non-conforming uses.

12. To encourage the management of natural resources including land, plant life, minerals,
surface waters, ground waters, soils, wildlife and aquatic life throughout the Town to
ensure that their economic, recreational, social, health and aesthetic benefits will
remain.

Zoning is a regulatory tool used to carry out municipal planning objectives. These purpose statements
establish the reasons why the Town of Nassau regulates land uses. These purpose statements identify
the very features of utmost importance to the Town and articulate what kind of future the community
desires.

7.4.2. The Stated Purposes of the Rural Residential Zoning District

The application is proposed within the Rural Residential Zoning District. In the 1986 Town of Nassau
Zoning Law, Article II (B)(1), the purpose of the Rural Residential District is expressly described as
follows:

The Rural Residential District is established to maintain and protect the rural character,
environmental quality and natural habitat of these parts of the Town while allowing for a

mixture of housing types, opportunities and home occupations, and to provide for current and
future residents the opportunities for a wide range of activities including rural living, agriculture,

forestry, recreation and the enjoyment of wildlife.

This statement establishes the specific reasons why the Rural Residential District exists in Nassau. It
expresses the municipal planning objectives for that area and the essential traits that this Town Board

must consider for the special use permit application.

7.4.3. The Required General Performance Criteria

Article V (A) of the zoning requires that all uses must conform to a set of standards established by the
Town. All uses in the Town must conform to these criteria regardless of other criteria that are specified

for a particular use or a particular category of uses. These general performance standards, which must

also be met, are in addition to special use standards (discussed below). These general performance

criteria are:

1. The emission of dust, dirt, smoke, fly ash, odor or noxious gases, which could cause
damage to the health of persons, animals, plant life or other forms of property, is
prohibited. This standard is not intended to restrict the normal use of wood or coal
burning residential heating units.
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2. No glare or heat shall be produced that is perceptible beyond the boundaries of the lot
on which such use is situated. Exterior illumination shall be shaded and directed to
prevent glare or traffic hazard on surrounding properties and streets.

3. There shall be no discharge or injection of any material of any nature into any wetland,
watercourse or public or private disposal system or into the ground, which may degrade
water quality or contaminate any water supply or otherwise endanger health, property
or the environment.

4. No activity shall create a physical hazard by reason of fire, explosion, radiation,
electromagnetic disturbance or other such cause to persons or property in the same or
in an adjacent district.

5. There shall be no storage of any material, either indoors or out, in such a manner that it
facilitates the breeding of vermin or endangers health or the environment.

6. Measures to control erosion, sediment or surface water runoff shall be undertaken prior
to, during and after any land use or development with the smallest practical area being
exposed at any time and for the shortest practical period of time prior to restoration to
an attractive natural condition, and these control measures shall be maintained as
frequently as necessary to provide adequate control and to insure the free flow of
water.

a. Mulching or temporary vegetation suitable to the site shall be used to protect
exposed areas.

b. All topsoil excavated during site preparation shall be stockpiled and used for site
restoration and where necessary such stockpiles shall be seeded or otherwise
treated to minimize erosion.

c. 5teep slopes where vegetation cannot be readily re-established or where
problems of erosion, sediment or surface water runoff may result, shall not be
disturbed or exposed.

7. Surface water runoff during and after land use or development shall not have a rate or
velocity which exceeds that which prevailed under previously existing cover, nor shall it
overload with increased runoff, sediment or other pollutant any watercourse.

8. Drainage systems shall be integrated so as to minimize erosion, sedimentation, slope
instability and adverse effects on neighboring property owners, avoid concentration of
water flow, prevent deflection of any receiving watercourse, and shall not transfer
runoff from one watershed to another.

9. Ponding of water shall be avoided unless it is proposed within the site plan in which
event there shall be sufficient water flow to maintain water levels and to avoid
stagnation.

10. Land use or development shall be fitted to the vegetation, topography and other natural
features of the land and shall preserve as many of these features as possible and,
excluding forestry and agricultural uses, shall include the preservation to the extent
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possible of trees over twelve (12) inches in diameter measured at four and one-half (4.5)
feet above ground.

7.4.4. The Required Special Use Permit General Standards

In addition to the general performance standards, Nassau’s 1986 Zoning Law also prescribes standards
which must be met by proposed special uses. These special use general standards are set forth in Article
VI of the 1986 Zoning Law. These standards must be shown to be satisfied by any applicant before a
special use permit can be properly issued. The applicant has the burden of establishing, via its
application and supporting documents and testimony, that the proposed project meets each of these
criteria.

The special use general standards established in the 1986 Zoning Law are:

GENERAL STANDARDS: In reviewing any special permit use, the Town Planning Board and the Town
Board shall consider the health, safety, welfare, comfort and convenience of the public, in general, and
that of the residents of the immediate neighborhood in particular, and the environmental impact, as
well as the following standards:

1. The location and size of the use, the nature and intensity of the operations involved, the
size of the site in relation to the use and the location of the site with respect to existing
or future access shall be in harmony with the orderly development of the district;

2. The location, nature and height of buildings, walls and fences, and the nature and
intensity of intended operations shall not discourage the appropriate development and
use of adjacent land and buildings nor impair the value thereof;

3. All parking and service areas shall be screened at all seasons of the year from the view
of adjacent streets and residential lots and the landscaping of the site shall be in
character with that prevailing in the neighborhood;

4. The character and appearance of the proposed use, building, structures and outdoor
signs shall be in harmony with the character and appearance of the surrounding
neighborhood.

7.5. Environmental Setting of the Applicant’s Property

According to data provided in the Applicant’s Draft Environmental Impact Statement [DEIS dated June
26, 2006, prepared for, and submitted to, the DEC in support of the Applicant’s application for a permit

for the proposed quarry pursuant to the NYS Mined Land Reclamation Law (MLRL)], the following
describe the environmental setting of the parcel. The reference numbers in parenthesis below refer to
the applicable Section of the DEIS from which the information was drawn.

• The parcel is within the Town of Nassau Rural Residential District. It is bounded by NYS
Route 66 to the west, a National Grid right-of-way to the northwest, and residential
parcels and undeveloped parcels owned by private individuals on all other borders.

• The site is located in the southwest corner of the prominent upland feature known as
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the Rensselaer Plateau (3.1.1.2.1)

• It is characterized by moderately steep landscape which, within the proposed life of
mine, generally slopes east to west (3.1.1.4)

• The majority of groundwater wells in this portion of Renssealer County are completed
in the Nassau formation shale/argillite or the Rensselaer Graywacke formation.
(3.1.2.1.1). There is no municipal water supply, so all nearby residents rely on
groundwater as their primary source of water. There were 37 wells located within
2,000’ of mining limits (3.1.2.1.5)

• Drainage flows westerly towards NV 66 and then south to Alder Brook and the
Tsatsawassa Creek and its tributaries (3.1.2.2.2).

• The existing land use on the proposed parcel is undeveloped forestland although a
single residential structure and driveway are present.

• Traffic along Route 66 in the 2002/2003 Traffic Analysis (Appendix J) has an AADT of
1495 vehicles, of which 7% is currently heavy truck traffic (3.2.1).

• The ambient noise level was measured and recorded in the DEIS and ranged from 37
dBA (Quinn House) to 56 (Gundrum House) (3.2.5.3).

it • Streams located within or in the vicinity of the proposed quarry include the Tackawasick
IF Creek which flows into the Tsatsawassa Creek and Pikes Pond in the vicinity. Onsite,

there are eight wetlands, two ponds and five streams that meet the federal definition of
waters of the United States. The wetlands within the property total 3.87 acres, the
ponds 0.37 acres, and the streams total 8766 feet in length (3.1.4.2.2). There are no
DEC regulated wetlands in or immediately adjacent to the proposed quarry.

7.6. Summary of the Applicant’s Mine Proposal

According to data provided in the Applicant’s Draft Environmental Impact Statement (DEIS dated June
26, 2006, prepared for, and submitted to, the DEC in support of the Applicant’s application for a permit
for the proposed quarry pursuant to the NYS Mined Land Reclamation Law), the following describe the
Applicant’s proposal. The proposed mine site is 214 acres, of which 79 acres will be disturbed as a hard
rock quarry operated over a series of six phases for approximately 100 to 150 years. An additional 10
acres are proposed to include 10 acres of access road, storm water control features, processing plant
and stockpile area, employee and visitor parking, emergency turnaround, existing house, and gate. The
proposed minimum setback from excavation to the property line is 200 feet although in some places,
the setback from excavation to property line is proposed to be 1,000 feet.

As part of the operation, the proposal includes sale of lumber to be removed in preparation of mining
operations. The proposed quarry will also provide a location for direct retail sale of stone aggregate for
the market (DEIS 2.1.4).

Nonsalable lumber and brush will be removed or stored on the mine floor until disposal by composting

21



or chipping. Overburden is proposed to be stripped back and stored in berms along the current phase
limits and the quarry floor. The berms are proposed to be seeded within 30 days of creation.

Bedrock will be fragmented by blasting at a frequency to be determined by market demand but
estimated to be two times per week during initial site preparation and construction. Blasting is proposed
to be limited to 10:00 am and 5:00 pm Monday through Friday and not on weekends or certain holidays
(DEIS Appendix I).

Shot rock will be loaded into trucks and hauled for processing to the plant and stockpile area. The on-
site processing plant will crush and size rock into salable products. Processed materials will be stockpiled
under and in the immediate vicinity of the process plant. Processed materials will be hauled by truck
from the quarry via the access road and onto Route 66. Hours of operation are proposed to be 6:00 am
to 7:00 pm Monday through Friday and 7:00 am to 5:00 pm on Saturdays.

The proposed reclamation plan shows the life of mine area reclaimed to grassland, woodland and ponds
with the quarry benches planted to trees, and to be done concurrently with mining operations during
Phases 1 through Sand then at the end of Phase 6 when mining is completed.

The phases are proposed as follows:

Phase 1: 24 acres are proposed to be excavated for up to 40 to 50 years. The
total area to be affected in phase 1 includes both from mining and construction
of the necessary appurtenant features is 42 acres. These other features include
improvement of the access road, construction of stormwater control features,
and preparation of the temporary processing plant area. Mining is proposed to
start at an elevation of 1160’, with a series of benches, to reach 1050’ to 1060’
by the end of Phase 1. Concurrent reclamation is proposed during Phase ion
benches as they reach their final elevation.

• Phase 2: proposed for 6 additional acres with benches to be concurrently
reclaimed. The number of years for this phase was not stated in the DEIS.

• Phase 3: proposed for 8 additional acres with benches to be concurrently
reclaimed. The number of years for this phase was not stated in the DEIS.

• Phase 4: proposed for 10 additional acres with benches to be concurrently
reclaimed. The number of years for this phase was not stated in the DEIS.

• Phase 5: proposed for 14 additional acres with benches to be concurrently
reclaimed. The number of years for this phase was not stated in the DEIS.

• Phase 6: proposed for 16 additional acres with benches to be concurrently
reclaimed. It is proposed that final reclamation of all areas not previously
reclaimed will occur following Phase 6. The number of years for this phase was
not stated in the DEIS.

The final result will be creation of a rock face roughly paralleling Route 66 that is about 3000 feet long,
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1000 feet wide with up to 275 feet high benched walls. The bottom floor and benches are to be
reclaimed as per a Reclamation Plan.

Part 8. Analysis

8.1. Ouriurisdiction

Under both New York State law and the 1986 Nassau Land Use Regulations (the “Zoning Law”), the
Town Board is the authorizing body for all special use permits for the Town of Nassau. A special use
permit is defined, generally, as a use that may be permitted, but that is subject to specific requirements
and criteria “to assure that the proposed use is in harmony with such zoning ordinance or local law and
will not adversely affect the neighborhood if such requirements are met.”6 Thus, it is important for the
authorizing body to make such a determination whether: (1) the proposed use meets all the criteria set
forth in the Zoning Law for special use permits; (2) is in harmony with the zoning ordinance, and; (3) will
not adversely affect the neighborhood if those requirements are met. The issuance of a mining permit
from DEC does not override our own jurisdiction, and the Applicant is still required to obtain a special
use permit from the Town of Nassau before its operations can commence.17 A use listed as a special use
is not axiomatic to a permissible use by right.’8 It is the burden of the Applicant to demonstrate that the
proposed use satisfies any conditions or criteria set forth in the Zoning Law; it is up the authorizing body
to review the application in accordance with those specific criteria.

According to New York State Town Law:

the town board may, as part of a zoning ordinance or local law adopted pursuant to this article

‘Ill’ or other enabling law, authorize the planning board or such other administrative body that it
shall designate to grant special use permits as set forth in such zoning ordinance or local law.

Here, our local laws, set forth in the 1986 Zoning Law, establish ourjurisdiction to approve a special use
permit. In Article VI, it states as follows:

All special permit uses specified in this Local Law shall be subject to review by the Town Planning
Board and approval by the Town Board in accordance with the standards and procedures
included in this Article, and no Building Permit or Certificate of Compliance, Occupancy or Use
shall be issued by the Code Enforcement Officer except upon authorization of and in full
conformity with plans approved by the Town Board.2°

Therefore, the Town Board has the final approval authority over any special permit application and as
such must review this application and determine if the proposed mine meets the necessary criteria
generally applicable for all proposed uses and the criteria applicable for a special use permit under the
1986 Nassau Zoning Law. If it does, then the Town Board will issue a special use permit with or without
conditions and forward that special use permit decision to the Town Planning Board for its review and
approval of the site plan (that must be consistent with the special use permit decision) that was

16 NYS Town Law § 274-b (1).
17 Lead Agency SEORA Findings Statement, Page 11.
‘ Tandem Holding Corp. Board of Zoning Appeals of Town of Hempsteod, 43 N.Y. 2d 801,802(1977).
19 NYS Town Law § 274-b (2).
20 Article vi, 1986 Nassau zoning Law, page 26.
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submitted concurrently with the special use permit application.

8.2. Standards Applicable to Special Use Permits Under NYS Law

Under the 1986 Land Use Regulations, Commercial Excavation is permitted in the Rural Residential (RR)
District if it is issued a special use permit and site plan approval. “Commercial Excavation,” as defined by
the 1986 Zoning Law, is as described as follows:

Excavation or extraction of stone, sand, gravel or topsoil for sale, or as an industrial operation
and exclusive of the process of grading a lot preparatory to the construction of a building for
which application for a building permit has been made and the permit is granted. The term
Commercial Excavation shall include mine, quarry, sand pit, gravel pit, turf farm, topsoil
stripping, and any similarly described place or activity.21

Troy Sand & Gravel seeks to obtain a special use permit for a hard-rock quarry that will have a proposed
life of mine for approximately 150 years, with scheduled blasting techniques throughout.

In accordance with the 1986 Zoning Law, “All special permit uses specified in this Local Law shall be
subject to review by the Town Planning Board and approval by the Town Board in accordance with the
standards and procedures included in this Article...”22

It is within this Board’s authority to issue a special use permit only if such criteria i5 met?3 Specifically,
“...local land use matters and zoning decisions — such as the consideration of special use permits — are
within the exclusive responsibility of the Town, as representative of its local community, which
‘possess[es] the familiarity with local conditions necessary to make the often sensitive planning
decisions which affect the development of [its] community”.24

Those uses that require a special use permit are not a use that is allowed by right.25 In fact, a special use
permit “contemplates a use expressly permitted by a particular zoning ordinance.... Thus, when the
ordinance sets forth conditions to be met before a special permit will issue, the burden of proof of an
applicant requires a showing of compliance with the conditions and the board’s power is limited to
determining whether an applicant for a special use permit meets the standards recited in the zoning
ordinance.”26 In other words, while a special use permit may be permitted, rather than outright
prohibited, the applicant is still required to meet the specific criteria before it is permitted.

Thus, if the criteria is not met by the applicant, and the use is found undesirable based on the legislative
findings of the zoning law, then the special use permit may be denied.27 Special use permits should be
carefully reviewed by the authorizing board, and the burden is on the applicant to demonstrate that the

21 Article xv, 1986 Nassau Zoning Law, page 45.
22 Article vi, 1986 Nassau Zoning Law, page 26.
23 Tray Sand & Gravel Ca., Inc. v. Town of Nassau, 101 A.D.3d 1505, 1507 (3d Dept., 2012).
24 Id.
25 Retail Property Trust v. Board ofZoning Appeals of Town of Hempstead, 98 N.Y.2d 190, 195 (2002). See also Patricia E. Salkin,

2 N.Y. Zoning Law & Prac. § 30:1 (updated September 2014).
26 Mobil Oil Corp. v. Oaks, 55 A.D.2d 809, 809-810 (4th Dept., 1976).
27 LoGuidice v. Bauman, 149 A.D.2d 420, 420 (2d Dept. 1989). 411
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proposed use meets all of the complying standards of the local law or ordinance before such a permit is
issued? The general standard behind a special use permit is as follows:

Uses listed in the district that are allowed subject to special permit review are uses that have
been determined to be compatible with allowed uses in the district, but to ensure that the
character of the community and other public health, safety and welfare concerns are protected,
permits relating to these uses are not automatic, but are rather subject to review by a
designated municipal board. (Emphasis Added).29

Although it may be presumed to be compatible with a local zoning district in theory as a general
category of uses, the applicant is required to demonstrate that all aspects and particulars of its proposal
meet all requirements and conditions for a special use permit are metY1 If any of the standards imposed
for a special use permit is not met by the applicant, it is enough to deny the application.3’

A special use permit for the Town of Nassau is defined in the 1986 Land Use Regulations as “a use which
is deemed desirable for the public welfare within a given district or districts but which is potentially
incompatible with other uses provided therein. Such a use shall therefore be subiect to approval by the
Town Board and to conditions set forth for such use as well as other applicable provisions of this Local
Law.”32 (Emphasis Added)

As the issuing board for all special use permits, we are required to review the application before us and
determine if the applicant has adequately met all the criteria listed in Article VI of the special use permit,
as well as the general standards set forth in Article V, which relates to all uses and districts within the

ifth Town of Nassau. It is the applicant that must prove that the proposed use or project meets all the
criteria. It is the aspects of the proposed use against the backdrop of those criteria that the Town Board
must analyze and consider before a special permit can be issued. If the applicant has shown that the
project meets the criteria, a special use permit will be issued. If the applicant fails to meet at least one of
the criteria, then the special use permit will be denied.

8.3. Discussion of the Court Rulings in the Litigation Over this Review

This application has a very litigious history, and that history is likely to continue subsequent to this
Decision so it is important to specify the provisions of the 1986 Zoning Law being utilized herein and to
address how the legal history affects our review of this application.

8.3.1. Local Law No.2 of 1986 Standards and Regulations

The special use permit requirements for the Town of Nassau, pursuant to Local Law No.2 of 1986, are
set forth in Article VI. Specifically, Article VI, setting forth the general standards for special use permits,
states:

28 Tandem Holding Corp. v. Board of Zoning Appeals of Town of Hempstead, 43 N.Y.2d 801, 802 (1977); Vergata v. Town Gd, of
Oyster Bay, 209 A.o.2d 527, 528 (2d Dept. 1994).
29 Patricia E. Salkin, 2 N.Y. Zoning Law & Prac. § 30:1 (updated September 2014).
30 See, Frigault v. Town of Richfield Planning Board, 128 A.D.3d 1232, 1233 (3d Dept., 2015).
31 Wegmans Enterprises, Inc. v. Lansing, 72 N.Y.2d 1000, 10014002(1988).
32 Article XII, 1986 Nas5au Zoning Law, page 51.
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In reviewing any special permit use, the Town Planning Board and the Town Board shall consider

the health, safety, welfare, comfort and convenience of the public, in general, and that of the

residents of the immediate neighborhood in particular, and the environmental impact, as well as

the following standards:

1. The location and size of the use, the nature and intensity of the operations involved, the

size of the site in relation to the use and the location of the site with respect to existing

or future access shall be in harmony with the orderly development of the district;

2. The location, nature and height of buildings, walls and fences, and the nature and
intensity of intended operations shall not discourage the appropriate development and

use of adjacent land and buildings nor impair the value thereof;

3. All parking and service areas shall be screened at all seasons of the year from the view

of adjacent streets and residential lots and the landscaping of the site shall be in

character with that prevailing in the neighborhood;

4. The character and appearance of the proposed use, building, structures and outdoor

signs shall be in harmony with the character and appearance of the surrounding

neighborhood.33

The Town of Nassau must review all special use permits under these criteria, and the application for

Troy Sand & Gravel must be treated no differently. The NYS Supreme Court for Rensselaer County also

agreed that the Town of Nassau, in reviewing this application under the 1986 Zoning Law, must apply

the same special use permit provisions as it does for all land use applications.

In a 2008 decision, the Court noted that the State Mined Land Reclamation Law (MLRL) was enacted to

provide a uniform standard and regulation for the mining industry, as well as to promote the state policy

in support of mining. However, while some state and local laws are superseded by the MLRL and cannot

be applied, other local laws affecting “generally applicable” land use regulations are not superseded.34 In

reviewing Local Law No. 2 of 1986, the Court determined that the General Standards under Article VI are

not preempted by MLRL and are reviewable by the Town Board in the issuance of a special use permit

for Troy Sand & Gravel.35

Similar to Article VI for the general standards, Article V, Supplementary Regulations, were also

discussed, particularly Article V(E) and Article V(M) in relation to a Notice of Violation, and held to be of

general applicability, and thus, valid for the Town Board’s consideration.36 Article V (A), while not of

particular issue before the courts at that time, is listed as “General Performance Standards” and applies

to all land uses. The ten (10) individual General Performance Criteria are quoted from the Zoning Law

and set forth in Part 7.4.3 of this decision.

These criteria and regulations apply to all land uses in the Town of Nassau and are not specific to the

mining industry. Thus, both Article V and Article VI (A) set forth the reviewing criteria for the pending

1986 Nassau Zoning Law, at p. 26.

Troy Sand & Gravel v. Town of Nassau, 18 MIsc.3d 1130(A) (sup ct. Rensselaer county, Feb. 11, 2008) at *4, 6,

Troy Sand & Gravel v. Town of Nassau, 18 Misc.3d 1130(A) (Sup ct. Rensselaer County, Feb. 11, 2008) at 5.

36 Tray Sand& Grovel v. Town of Nassau, 18 Misc.3d 1130(A) (Sup ct. Rensselaer county, Feb. 11,2008) at *6.
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special use permit, and are not in any violation of the MLRL or other case law.

The Court did, however, find that the “Additional Specific Standards” specifically listed for commercial
mining, particularly found in Article VI (B)(3), are preempted by M1.RL. Those standards were only
applicable to mining operations and conflicted with the state law on mining operations; thus, those
criteria will not be used in the Town Board’s determination.37

In reviewing this special use permit, we will consider all regulations and requirements under the 1986
Nassau Zoning Law as they pertain to general land use and general applicability. Our focus will be on the
purpose of the Rural Residential zoning district, where the proposed project is located, the General
Performance Standards, under Article V, which pertain to all uses, and the General Standards, under
Article VI, for special use permit. These standards are not superseded by MLRL and are within our
jurisdiction and under our obligation to consider.

8.3.2. SEGRA Record

Another issue that has been brought before the courts and adjudicated is the Town Board’s use of the
SEURA record. As was further discussed in the SEQRA Findings Statement in this decision, the Town of
Nassau is identified as an involved agency during the coordinated review process. DEC was the lead
agency, and, as such, issued the DEIS, approved the FEIS, and issued a Finding Statement, in compliance
with SEQRA. As lead agency, the DEC made its determination on whether the proposed mining
operations would have any potential significant adverse environmental impacts. The state regulates
mining operations, and the policy of New York State is to “assure that the economic development of the

a mining and minerals industry be compatible with sound environmental management practice.”38

In 2012, the issue was raised by the applicant as to how the Town Board should conduct its review given
the existing SEQRA record developed by the DEC. As summarized by the court:

(i]n this new action, plaintiffs [Troy Sand & Gravel] seek a declaratory judgment to the effect the
Town is bound by the SEQRA determination already made in conjunction with DEC’s issuance of
a mining permit to the plaintiffs. The corollary is that defendants [Town of Nassau] would be
precluded from revisiting environmental issues addressed in SEURA as part of the special use
permit/site plan application review.39

Initially, the court agreed with Troy Sand & Gravel, and issued a preliminary injunction that prevented
the Town from reassessing the environmental impacts of the project that were already included in the
SEURA Review.40 It also prevented the Town from conducting any additional reviews on the
environmental impacts associated with the application.41

‘ Tray Sand & Gra vet v. Town of Nassau, 18 Misc.3d 1130(A) (Sup G. Ren5selaer County, Feb. 11, 2008) at *6.
38 NYS Environmental Conservation Law (EcL), Article 23, Title 27. See also www.dec.nv.gov/lands/25002.html).

Troy Sand & Gravel v. Town of Nassau, 34 Misc.3d 1219(A), 950 N.Y.S.2d 494, at *1 (Sup. ct. Rensselaer county, ian. 26.
2012).
40 Tray Sand & Gravely. Town of Nassau, 34 Misc.3d 1219(A), 950 N.Y.S.2d 494, at *3 (Sup. ct. Rensselaer county, Jan. 26.
2012).
41 Tray Sand & Gravel v. Town of Nassau, 34 Misc.3d 1219(A), 950 N.Y.S.2d 494, at *3 (Sup. ct. Rensselaer County, Jan. 26.
2012).
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As a result, a public hearing was conducted by the Town of Nassau Planning Board, under this injunction,
from September to November of 2012. liii
Later that year, in December 2012, the injunction was vacated. The Appellate Division for the Third
Department stated that, while the Town, as an involved agency, was bound by the SEQRA
determination, it was not precluded from considering environmental factors in its review of the
application, based on the Town’s own local regulation. The court stated in its 2012 decision:

To begin, we agree with Supreme Court that DEC’s SEURA determination, including its findings
statement and accepted final environmental impact statement, are binding on the Town to the
extent that it may not conduct its own or any de novo SEQRA review. However, local land use
matters and zoning decisions — such as the consideration of special use permits — are within the
exclusive responsibility of the Town, as representative of its local community, which
“possess[es] the familiarity with local conditions necessary to make the often sensitive planning
decisions which affect the development of fitsi community.42

The Appellate Division held that the Town of Nassau was permitted to “independently review” the
application from Troy Sand & Gravel based on its Local Laws enacted in 1986, and the order enjoining
the Town from conducting this review was vacated and overturned.

The court later clarified how the Town of Nassau should review the application. Earlier this year, in
February of 2015, the Appellate Division for the Third Department stated that, while the Town of Nassau
may conduct its review under its local zoning laws from 1986 as per the following:

In our 2012 decision, we said that, although the Town is bound by DEC’s SEQRA findings and

that it may not repeat the SEQRA process, it nevertheless retains the authority to make an

independent review of plaintiffs’ application for a special use permit in accord with the

standards and criteria set forth in its applicable zoning regulations.... However, we did not say

that the Town’s independent review includes the ability to now gather additional environmental

information beyond the full SEQRA record.43 (Emphasis Added).

The court stated that, in conducting its review of the application, and applying its own standards and

regulations to the special use permit application, it should confine itself to the topics addressed in the

SEQRA record.M According to the court, if the Town were to gather additional information on

environmental factors, it would “vitiate the efficiency and coordination goals of SEQRA.”45 We

understand this to mean that the Town of Nassau is permitted to review this application under its own

regulations pursuant to Local Law No. 2 of 1986, as was permitted in the 2008 decision. The Court then

restricts the Town Board in its review process by stating that it cannot seek additional information about

environmental impacts not addressed in the SEQRA review. For this reason, our review will consist of

the SEQRA record and its relation to our local zoning.

It is important to note that this most recent decision did not overturn the 2012 decision, which

42 Troy Sand & Gravel v. Town of Nassau, 101 A.D.3d 1505 (3d Dept, 2012).
‘ TroySand& Gravel v. Town of Nassau, 125 A.D.3d 1170, 1172 (3d Dept, 2015).
‘‘ Id. at1173.

Id. liii
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permitted our own independent review of the SEQRA record, and it certainly did not reinstate the
injunction that prevented us from reviewing the application under our own local regulations. In fact, it
repeatedly states the Town is “entitled to conduct an independent review.”46 We believe it is our duty
and obligation to the present and future residents of Nassau to thoroughly review the special use permit
in accordance with our local laws under the 1986 regulations in our determination.

As a matter of common fact, the DEC review criteria of a mining operations and the local regulations of
ourTown and its rural residential zoning district are not necessarily one in the same. As such, it is
important for us to review the DEC SEUR record, as we have; however, it is equally important that our
own regulations and criteria are not cast aside for the State’s policy.

The Town maintains its jurisdiction over the issuance of the special use permit and is permitted to
review the application under the rules and regulations as set forth within the 1986 land use regulations.
In order to conduct an independent local jurisdictional zoning review, we may have to look outside the
SEQRA record at local issues and regulations that may not have been addressed by the State, particularly
the applicable standards, purposes and policies set forth in the Town’s local law and the information
pertaining to impacts on property values which was not in the SEURA record to determine whether the
applicant has demonstrated that it meets all of the requirements applicable to a special use permit for
its proposed use. To state otherwise would require us to blindly accept the State’s findings statement,
which, has been stated time and again, we are not required to do and would vitiate the requirement
that involved agencies must issue its own SEURA findings.47

The SEQRA record is necessary for this application, and has been carefully reviewed along with the DEC’s
SEURA Statement of Findings. It is pivotal in our decision and has been addressed as such. However, our
local regulations and criteria are also important, and are informing our perspective.

Therefore, the Town is reviewing this application based on the local laws and regulations on the issues
and the SEQRA record.

8.4. Analysis of Zoning in Relation to Proposed Mine

8.4.1. Allowed Uses

The zoning allows for excavation in the KR District with a special use permit and site plan approval. The
proposed Nassau quarry is proposed to be both excavation and retail sale of mined material onsite.
However, a retail business is not a permitted use in the KR district [Article III (B)], which states:

Commercial excavation is defined in the Town of Nassau Zoning Law as:

Excavation or extraction of stone, sand, gravel or topsoil for sale, or as an industrial operation
and exclusive of the process of grading a lot preparatory to the construction of a building for
which application for a building permit has been made and the permit granted. The term
Commercial Excavation shall include mine, quarry, sand pit, gravel pit, turf farm, topsoil

46 Tray Sand & Gravel Town of Nassau, 125 A.D.3d 1170, 1173 (3d Dept, 2015).
“ Tray Sand & Gravel v. Town of Nassau, 125 A.0.3d 1170, 1173 (3d Dept, 2015; Troy Sand & Gravel v. Town of Nassau, 101
A,D.3d at 1508).
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stripping, and any similarly described place or activity.48

Note that the definition for excavation refers to the activity of excavation for sale, but does not include
‘retail sale onsite’. Retail is defined in the Zoning Law as ‘RETAIL. Sale of goods, wares, commodities or
service to ultimate customers for direct consumption and not for resale.’

The retail, onsite sale aspect of the proposal - customers coming on site to receive product - is
prohibited under the zoning law.

8.4.2. Impervious Surface Requirement

The mining operation will create a land use where the 15% maximum impervious surface requirement
can’t be met. As per Figure 2 (DISTRICT SCHEDULE OF AREA AND BULK REGULATION) in the Zoning
Law49, non-residential uses are limited to a maximum 15% impervious surface requirement.

Impervious surface is defined in the Zoning Law as ‘A surface that prevents percolation of water into the
ground.’ As per the Final Environmental Impact Statement5° (FEIS), page 30, out of the 214 acres, 89
acres will be disturbed, 79 of those acres will be areas part of the actual mined area itself over six
phases, and of those 79 acres, 43.5 will be reclaimed. That includes the benches and the mine floor. If
the remaining acreage is un-reclaimed or in detention ponds, there would be 45.5 acres impervious. This
amount of impervious surface coverage is over the 32.1 acre maximum 15% requirement from the
zoning.

a. Only 8.5 acres will be reclaimed over the first four phases. That means that about 80%
of all reclamation will not happen for at least 50 or more years (at the end of phase 5).
The first 4 pha5es will have 8.5 acres reclaimed on the benches only.

b. Further, there is no discussion in the DEIS/FEIS, Project Summary or any map that
shows when or how reclamation of the 16 acre Phase 6 will be done. The map do show
two, approximately 3 acre detention ponds to be created (phase Sand phase 6) for a
total of 6 acres of detention pond which are also impervious.

The proposed quarry does not meet the Rural Residential District impervious surface requirement.

8.4.3. Stream Removal

Town of Nassau Zoning Law Article V (F)(1) states:

All land use or development within a stream or within thirty (30) feet of the mean high water
mark shall be strictly prohibited and between thirty (30) and one hundred (100) feet of the
mean high water mark shall be subject to site plan review, except that nothing herein shall be
deemed to prohibit or require any variance under this Local Law for the installation of stream
improvement structures which are solely for the purposes of fisheries management and/or soil

48 Nassau zoning Law, Article VII.
‘ Id., at Article IV.
50 FEIS, dated December 14, 2006 and revised March 26, 2007, prepared for, and submitted to, the DEC In support of the

Applicant’s application for a permit for the proposed quarry pursuant to the NYS Mined Land Reclamation Law.
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and erosion control.

The DEIS (Table 11 and page 48) indicates that the majority of the length of stream #3 (1,135 feet) with
potentially an additional 182 lineal feet of stream 3a will be removed during phases land 5. This
removal of these streams is in contradiction to zoning requirement that prohibits land uses or
development within a stream.

8.5. Application of Required General Performance Criteria

The 1986 Nassau Zoning Law requires that all uses, even those uses that require special use permit
approval must meet the Zoning Law’s general performance criteria. These general performance criteria
establish a clear, unambiguous expectation for all development in Nassau. Notably, the general
performance standards often utilize absolute language such as “no” and “prohibited”. Ten performance
criteria are established to ensure that approved uses are consistent with the town-wide and district
purposes.

In evaluating any application for a special use permit the Town Board must compare the proposed use
and determine whether each of these criteria have been met using the plans, maps, operating
procedures, and maintenance activities proposed for that use. Because these criteria address resources
that don’t operate in isolation from each other, the Town must further analyze the complexity of their
interactions.

The general performance criteria are established to:

• protect air resources
• prevent light pollution and odors
• protect ground and surface water resources by minimizing erosion, runoff and

sedimentation
• protect human health
• protect health of plants and animals
• prevent ponding and flooding
• preserve land and other natural resources.

The proposed mine application has been evaluated in relation to each of the general performance
criteria as follows:

Criteria 1: The emission of dust dirt, smoke, fly ash, odor or noxious gases, which could
cause damage to the health of persons, animals, plant life or other forms of
property, is prohibited. This standard is not intended to restrict the normal use
of wood or coal burning residential heating units.

Analysis 1: The emission of dust and hazardous compounds from quarrying operations has been
documented to occur as a result of the proposed quarry (DEIS and FEIS 4.1.3.1.2,
Findings Statement pages 1-2, 6). As set forth in the SEQRA record, the quarry WILL emit
dust and other compounds known to cause damage to health. As per the National
Ambient Air Quality Standards and the US Environmental Protection Agency (EPA),
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exposure to such particles can affect the lungs and heart.51 According to the EPA:

Particle pollution — especially fine particles — contain microscopic solids or liquid
droplets that are so small that they can get deep into the lungs and cause serious
health problems. Numerous scientific studies have linked particle pollution exposure
to a variety of problems, including:

• premature death in people with heart or lung disease,
• nonfatal heart attacks,
• irregular heartbeat,
• aggravated asthma,
• decreased lung functions, and
• increased respiratory symptoms, such as irritation of the airways, coughing

or difficulty breathing.

People with heart or lung disease, children and older adults are the most likely to be
affected by particle pollution exposure. However, even if you are healthy, you may
experience temporary symptoms from exposure to elevated levels of particle
pollution.52

DEC findings established that fugitive dust is a significant environmental impact.
Currently there are no fugitive dust emissions in the neighborhood as the land is
undeveloped forestland. Existing sources of air pollution are known to come from traffic
on local roads, NY Route 66 and 43 and the Hankle Lumberyard. The Town considers
the addition of any level of air pollution to be of concern and that the emissions
estimated for this project will be a dramatic change over current conditions.

0 The compounds to be emitted are discussed by the DEC in Policy CP-33 (DEIS
4.1.3.1.1) and are summarized as:

a. 12,200 pounds (6.1 tons) of Particulate Matter (PM) 2.5 microns or
smaller in size (PM 2.5) will be emitted annually. PM2.5 is a known
health hazard.53 Assuming a 6-day work week (312 days annually), on
average, 39.10 pounds will be discharged every working day of the year.
For phase 1 estimated to last 50 years, that equals 610,000 pounds of
particulate matter less than 2.5 microns and smaller. Over the life of
mine (at least 100 years), that could equal approximately 1,220,000
pounds of particulate matter falling on the mine and surrounding lands.

b. As per the DEC Air Facility Registration (Appendix L), emissions will also
include 46,000 pounds annually of nitrogen oxide, 1,374 pounds of

‘ United States Environmental Protection Agency, Particular Matter (PM): Health,
http://www.epa.gov/airquality/particlepollution/health.html.
52 Id.

United states Environmental Protection Agency, Technology Transfer Network National Ambient Air Quality Standards

(NMQS): Particulate Matter CPM Standards — Documents from Review completed in 2012— Risk and Exposure Assessments,
http://www.epa.gov/ttn/naaqs/standards/pm/s_pm_2007_rlsk.html; New York state Department of Environmental
conseation, Fine Particles: Fine Particulate on Teflon filters, http://www.dec.ny.gov/chemical/28819.html.
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Volatile Organic Compounds (VOC5), and 7,888 of sulfur dioxide, 10,725
pounds of carbon monoxide and 21 pounds of hazardous materials
including 11.1 pounds per year of benzene.

c. Total emissions identified in the DEIS equals a total of 78,208 pounds
annually. This is 250.66 pounds discharged into the air annually for each
and every working day of the year. In the aggregate, that is 66,008
pounds annually and over 100 years, that equals 6,600,800 pounds.

DEC required mitigation measures are designed to reduce fugitive dust, but are not
designed to eliminate emissions. DEC’s statements are contradictory. While DEC
requires a performance standard that there be “no visible dust beyond the property
line”, they also use the phrase ‘to the extent practical’ associated with many of the
mitigation methods. They further use the large distances between the mine and nearest
receptors as locations where dust can further settle out — obviously in so doing, the dust
will be beyond the property line. The amount of dust to be mitigated, where
unmitigated dust will go, and how much remains undetermined. This means that there
is likely to be some level of dust that could cause health damage to people, plants and
animals emitted into the air. The public record documents concerns raised about
fugitive dust including issues related to both public health and those of domestic
animals.

The Town’s threshold as established in the zoning is that there be no dust emitted that
could cause damage. It is reasonably foreseeable that unmitigated dust emissions will

!JJf continue throughout the life of mine.

0 In fact DEC’s statement that 75% of the dust produced at the mine will be from
vehicle traffic on the haul road and that mitigation methods will eliminate 70%
to 90% of the dust for that source (DEIS Appendix C, Section 2.6.1.1). Thus there
is likely to be some dust left unmitigated to be airborne.

While the amount of fugitive dust emissions does not exceed DEC Policy CP-33
standards, the Town Zoning Law does not set a numeric threshold. The Town criteria
does not say that the Town ‘accepts health-impacting dust to be emitted provided it
does not extend beyond property lines’, nor does it set a benchmark tonnage that
would be considered significant or not significant. Instead, the Zoning Law criteria
speaks in absolute terms. The criteria is clear in that dust that could damage the
health of persons, animals, plant life or other forms is prohibited. Thus, because the
proposed quarry plans have not eliminated dust and hazardous emissions, this criteria
cannot be met.

Private property, off-site from the mine is used as buffer for mitigating dust effects.
Fugitive dust analysis in the DEIS evaluated impacts to nearest receptors. A 200’ wooded
buffer between life of mine and property boundary will be maintained as part of the
buffer as per the Mined Land Plan DEIS Appendix C, Section 2.5.5). However, DEC also
stated in the Findings Statement (Page 2) that with distances of residences over 1000’
from the edge of life of mine, ‘there is ample distance in which to settle before reaching
receptors.’
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DEC’S rationale strongly implies that dust is expected to go beyond the property 411
boundary, but that the effects of that off-site dust migration doesn’t matter because
there is ample room for the dust to settle on neighboring properties before it reaches an
existing house. The Town considered the implications of this rationale and finds them
disturbing because:

o This does not take into account future dwellings that may be built on private
property closer than the 1,000’ evaluated. In other words, it assumes that the
residential density of the properties surrounding the Applicant’s property will
remain the same over the 150 year life of the mine.

o This implies an affirmation that fugitive dust could go beyond the property line
in contradiction to the DEC policy1 but that there is room for settling within
1,000’ using private property as an additional buffer.

o There is no analysis offered to indicate effectiveness of mitigation. There are no
comparisons, figures, or other studies to give the Town confidence that the
mitigation measures actually work to prevent fugitive dust beyond the property
lines.

o There is further concern that this criteria cannot be met due to fugitive dust
settling within the mine. Health impacts within the mine could occur such as to
workers, plants or animals that are within the 200’ buffer.

Public testimony from Veterinarian Dr. Lisa Dietrich (Public hearing July 13, 2015)
indicates that domestic animals are clinically affected by dust, allergens and other
irritants that may result from blasting at the quarry, and suffer stress from anxiety
related to equipment and blasting noise. We think that those same things could also
cause safety concerns for the handlers of animals. It is reasonably foreseeable that there
could be impacts on domestic animals which could result in added expenses for the
household, lower the animal’s quality of life, and as related to agriculture, reduce
farming and agri-tourism opportunities.

o The Town considers use of private land to further mitigate fugitive dust impacts
as unacceptable. As per this criteria, new land uses in Nassau are expected to
perform to a level where no emissions of dust or other materials that could
cause damage to the health of persons, animals, plant life or other forms of
property are allowed. The anticipation that land beyond the quarry property
would allow dust to settle indicates that this criteria cannot be met (1,000÷1-
acres of land with no information). The public record establishes ongoing
concerns about fugitive dust and its implications on private property.

DEC assumed that because the mine will eventually be conducted in a deep hole, the
topography, plus a minimum of 200 foot buffer, will mitigate transport of dust out of the
quarry (DEIS 2.6.1.2.1). The Town notes that it will be many years before a sufficient
hole is mined out to move the processing facility down to a lower level where benefits
of topography can be used to mitigate the impact. This is contrary to the DEIS statement
at 2.6.1.2.1 that “the average quarry faces will be about 50’ high and almost all mining
activity will occur on the quarry floor, thereby maximizing the screening effect of the
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mine faces.” The DEIS does not document the amount of fugitive dust that will be
created and travel while the processing facility is still at ground level when no quarry
wall faces exist yet. It must be assumed that until a sufficient hole is created to move
the processing facility, that emissions will be higher.

Further no other active measures would be taken to mitigate dust from blasting. DEIS
section 4.1.3.1.3 mentions blasting and shot rock as a source of fugitive dust. It does
mention that dust occurs when blasting is improperly done and under what
circumstances improper blasting may occur. There is no di5cussion that quantifies the
chance of improper blasting, comparison of dust actually created from blasting at other
mine5, or otherwise quantify how much dust could be mitigated.

DEC’s finding that high quarry waIls, that the mine would be in a ‘remote operation’
(with 1,300’ between the quarry operation and the nearest home), and that there is
‘extensive amount of vegetated zones of dense trees that surround the site (DElS 2.6.1)
does not meet the performance standards established by the town for the following
reasons:

o It will be years before 50’ walls are created and thus that feature cannot be
counted on for mitigation for a long time.

o Using 1,300’ as a buffer area is in error because
• It uses another person’s private property as mitigation;
• Assumes that other private landowners will maintain their tree cover,

when in fact those woodlands could be harvested; and
Assumes that no other lots or new homes will be created on private
property closer than the 1,300’. This fact diminishes the use and
enjoyment of those properties by non-mine landowners.

o Refers to the mine as being in a remote location. However, there are 293
residential parcels within 1 mile of the mine site, equating to about 750 people
(293 residences at 2.6 people per household as per US Census data). That
equals about 15% of the Town population. The Town Board does not consider
this a remote location.

Conclusion 1: This criteria is not met. The DEC environmental review establishes conclusively that the
mine will create dust and emissions that will not be captured by mitigation and that
these emissions contain materials that are known to damage the health of persons,
animals, plant life or other forms of property. According to the DEC Findings Statement,
fugitive dust and other emissions are likely to extend beyond the mine property
boundaries in contradiction to this Zoning Law criteria that establishes that such
emissions are prohibited.

Criteria 2. No glare or heat shall be produced that is perceptible beyond the boundaries of the
lot on which such use is situated. Exterior illumination shall be shaded and directed to
prevent glare or traffic hazard on surrounding properties and streets.

Analysis 2: The proposed quarry does not include any operations that would produce heat except
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for the locations of blasting when it occurs but this will be very localized and of short
duration 50 is not a concern.

The proposed quarry’s site plans submitted do not discuss nor include any plans or
discussion for exterior illumination. Neither the DEIS nor FEIS discusses lighting plans.
The Project summary indicates there is no proposal for lighting at the site. We find this
to be a concern for the following reasons:

o The Town has longstanding concerns about lighting impacts for all development
in Town. It recognizes that the dark skies typical of the area are an important
component of the rural character.

o The Project Summary submitted by the applicant on June 2, 2105 indicates
there are no lights needed or planned for. However, it seems realistic that for
winter operations when it is dark in the morning when operations will start, and
at 4 PM when mine operations are still continuing, that some outdoor lighting
will be needed, at least for the office and parking lot areas and there will
certainly be illumination from truck and equipment lights. The Town questions
how operations at the quarry could take place during the proposed hours of
operation and not have any exterior lighting. The Town also questions why
lighting is not included for safety purposes.

o As per Article VII (Site Plan Review), the Town does require a site plan and
supporting information on applications to show all outdoor lighting plans.

o Uncertainty about how the mine can operate without exterior lighting remains
a concern. The Town can ensure that lighting and glare impacts are addressed
by applying site plan criteria and requiring that only shielded and downward
facing exterior lighting are used and that the height, number and location of
outdoor lighting fixtures be controlled to eliminate glare.

o The fact that operations include hours of operation that will be before sunrise
and after sunset through good portions of the year, there is a realistic concern
that glare from the site will be visible beyond the mining property from the
truck and equipment lighting. This was not factored in to the DEC’S analysis.

Conclusion 2: Adequacy of outdoor lighting is a requirement of site plan review and of this criteria.
While the Town recognizes that this criteria could be met as conditions of a site plan
approval for an approved use, lack of planning for any exterior lighting in this proposal
introduces uncertainty as to the comprehensiveness of proposed plans. Glare from
trucks and equipment may be a serious problem especially in the years where the mine
is operating generally at or close to surface level and there is no analysis as to how this
will be mitigated or if it can be. The Town Board has expressed its concern for lighting
impacts and thus cannot determine if this criteria is fully met.
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Criteria 3. There shall be no discharge or injection of any material of any nature into any
wetland, watercourse or public or private disposal system or into the ground, which
may degrade water quality or contaminate any water supply or otherwise endanger
health, property or the environment

Analysis 3: There will be stormwater runoff and sedimentation of materials that flow into detention
basins, wetlands and watercourses. The DEIS (Page 74, and in Appendix M, page 13)
states that as per DEC State Pollution Discharge Elimination System (SPDES) permit
criteria, 90% of the water quality collection and runoff volume was met or exceeded for
all stormwater retention ponds. NYS also requires that treatments systems remove 80%
of the total suspended solids and 40% of the total phosphorus.

0 The stormwater and erosion control plan does not eliminate all discharges.
While the stormwater plans are designed to meet or exceed DEC requirements,
up to 10% of volume, sediment and pollutant runoff, 20% of suspended solids,
and 60% of phosphorus could be quickly released into downstream segments.
A percentage of fine particulate matter and other substances are likely to reach
or be suspended in water discharging from the site to downstream locations.
This performance standard requires that no discharge that may degrade water
quality be discharged (Emphasis added). The Town determines that there will
be unmitigated discharges that will likely occur and thus would not be
consistent with this criteria and will impact currently high quality of the streams
and wetlands located downstream.

o The Town notes that the DEC’s requirements do not restrict discharge of
sediment from being discharged to the ground, streams or wetlands

o 0.8 acres of wetlands will be filled (DEIS Appendix E, 33 CFR 325 wetlands
Permit) and destroyed. (Note that DEIS at 4.1.4.2.2.2 indicates that .0046 acres
of federally protected wetlands will be filled but the Section 404 Permit says
0.8+1- acres.)

o Dust control mitigation measures include use of watering to reduce airborne
dust. The source of that water is from the detention ponds, or if no water is
available from them, from the well onsite. Up to 11,700 gallons of water per
day could be used to control dust at the processing plant, and an additional
10,000 gallons/day for dust control of the haul roads (DEIS Appendix I, Page 4).
Runoff from watering activities contributes to sediment-laden discharges into
the system. The Town notes the possibility of sediment laden detention water
being used to control dust.

Conclusion 3: This criteria is not met. The standard requires that no discharges take place that
degrade water quality or endanger the health of the environment. The proposed project
mitigates but does not eliminate discharges. This criteria is an absolute in that it
requires new uses to have no deleterious discharges.
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Criteria 4. No activity shall create a physical hazard by reason of fire, explosion, radiation,
electromagnetic disturbance or other such cause to persons or property in the same or
in an adjacent district.

Analysis 4: Blasting and fly rock. The Town recognizes that accidents do happen and that the
potential for flyrock is not eliminated, thus creating potential hazard to persons or
property. The DEIS (4.2.2.4.1.3) discusses the dangers from and potential for flyrock. It
outlines the conditions where flyrock can result, which is stated as primarily from poor
blasting practices. DEC requires specific procedures for blasting to minimize the
potential for flyrock and has procedures established to address the repercussions when
flyrock does occur.

o The DEC mining permit (12 b) imposes special conditions on mining activities so
that blasting is done in a manner that will prevent injury to any person. This
includes use of Best Management Practices. Flyrock is not allowed beyond the
life of mine boundary, but at the same time, DEC has established procedures to
handle flyrock incidents. When a flyrock incident occurs, mining operations are
ceased to prevent further mining until operations are approved by the DEC. It is
reasonably foreseeable that mistakes will occur over the life of the mine, that
flyrock could occur and injure those on or off-site. The DEIS offers no
information on the likelihood of this happening. While the risk may below, the
Town cannot establish that the project design and operation eliminates physical
hazards to persons or property due to flyrock.

o Best Management Practices (BMP’s) are outlined in the DEIS/FEIS (4.2.2.4) I
include notifying local property owners in writing in advance of each blasting
event (stated in the Findings on page 6) or calling those landowners who
request it the morning of each blast event (stated in the DEIS at 4.2.2.4), along
with a warning siren pre-blast and all-clear siren post-blast. While this warning
system may be appropriate for residents in nearby structures, there are no
other methods in place to notify or protect travelers on Route 66 from
accidental flyrock events. Sirens may not be heard or if heard, their meaning
not understood by vehicular traffic passing. Stated BMP’s for the proposed
mine in Nassau did not include any discussion of fences, mandatory gate
closings or access restrictions during blasting, nor were any procedures outlined
to protect on-site staff or visitors. This criteria establishes performance
standards that no activity shall create a hazard (emphasis added). The Town
Board determines that regardless of use of best management practices, the
hazards associated with blasting are not eliminated.

Blasting and Vibration — The DEIS discusses vibration, its causes, effects, and methods to
mitigate its effects (DEIS 2.4.2.2, page 16 and Appendix I). The findings statement
acknowledges the adverse impacts vibration may cause structural damage (Page 4). The
United States Bureau of Mines (USBM) has established blasting guidelines (DEIS
4.2.2.4.1.1 and Findings Statement Page 5) to prevent damage to residential structures
from vibration and the mining permit issued to the Applicant by DEC sets standards for
blast vibrations to incorporate these methods as outlined by USBM.
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o The Findings Statement also states that the ‘nearest residences are 1,600’ away
from the mine, limiting the potential for vibration at these residences.’ (Page 5).
Use of private lands to attenuate vibration impacts is not acceptable. The DEIS
(Appendix, page 8) establishes that for a 50’ high face at a distance of 1,350’
(the shortest excavation area to the closest off-site structure), a blast would
yield a vibration [measured as peak particle velocity (PPVfl of 0.33 inch per
second. This means that there will be some vibration felt at 1,350’. DEC uses a
ground vibration threshold of 0.5 inches per second. While the measurement
at 1,350’ was shown to be below the threshold, using the same formula for
locations closer yields different results. Further, it means that vibrations felt
closer (i.e. between the blast site and the current receptor) would be even
stronger. Vibrations will be mitigated but not eliminated.

o The proposed plan fails to take into consideration the effect vibrations will have
when new structures are closer than the 1,350’ current distance. The
application relies upon large buffers beyond the boundary line of the property
onto undeveloped private, non-mine owned land for mitigation. As such, the
Town cannot conclude that there will be no physical hazard to persons or
property in the district, especially between the studied, existing receptors and
boundary line.

o The public remains extremely concerned about the impacts due to vibration.
The public record includes numerous comments related to this concern. As
further evaluation of this issue, data submitted as part of the public comment
process by Charles Sullivan (July 13, 2015), using the exact DEIS formula to
calculate vibration levels (DEIS Appendix I) shows that vibrations 200’ away
from the blast would be 6.97 inches per second, and 275’ from the blast would
be about 4.2 inches per second. As per the DEIS (Appendix I, 3.5, page 8), 2.0
inches per second is the widely accepted limit for vibration at residences near
blasting, and minor damage to the average house can occur at 5.4 inches per
second. Public comment from Charles Sullivan (Page 40) states that “...the safe
PPVE levels for residential structures are 0.75 inch/second for blasts having
frequencies below 40 hertz and 2.0 inches/second for blasts having frequencies
greater than 40 hertz, with the 5% value being 3.2 inches/second — meaning
that five percent of homes exposed to a blast generating a PPV of 3.2
inches/second at a frequency of greater than 40 hertz will suffer at least
cosmetic damage - and with the lowest observable damage recorded at 2.2
inches /second.”

o The USBM study cited in the DEIS related to vibrations (Report Rl-8507, cited in
Appendix I, page 59) notes that damage probability for a blast generating PPV
below 0.5 inch per second is still about 5%. This means that about 5% of homes
subjected to a blast generating a PPV of 0.5 inch/second can suffer at least
cosmetic damage.

• Given that the edge of the life of mine is 200’ from the property
boundary, and that many locations on private property are closer than
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the existing 1,350’ structure that was measured, many locations would
experience much higher vibrations. This effect would be a physical
hazard to properties in the district.

• Further, the Town determines that vibrations, where none currently
exist would essentially limit the use of private properties in those
locations for new construction located between the mines property line
and existing receptors. This would impact the ability for the future
orderly development of the district (See Special Use Permit Standard 1-
4) and limits the safe use and enjoyment of private properties closer to
the mine.

Physical hazards related to cliff faces. The Town has determined that creation of vertical cliff
faces creates a hazard to persons. As no fences are proposed around the mine, anyone
walking through the woods, such as hunters or hikers, could inadvertently come to the cliff
edge and fall. Further, the cliffs could become an attractive location for rock climbers. This
could be both a safety issue as well as a nuisance for the community and mine.

Impact of blasting on animals. The Town has received public input from owners and
veterinarians (July 13, 2015) indicating that blasting noise would have a deleterious effect
on domestic animals. This is especially true of horses, of which there are several nearby
horse farms. The Town notes that the reaction of horses to blasting noise presents a hazard
to both a horse and the persons riding and/or handling that horse.

Blasting and vibration and proposed pipeline. Since the time when the mine was proposed
and the DEIS completed, a natural gas pipeline has been proposed to be constructed near
the quarry, 310’ away running parallel between the mine property line and Pikes Pond. This
pipeline is proposed to follow the National Grid right-of-way just north of the proposed
quarry. This land use was not anticipated at the time that the DEC conducted its
environmental review. Thus, the Town has no information in the SEURA record upon which
to evaluate the impact of blasting on the pipeline. There is no data provided in the SEQR
record on what, if any, risk there is when a mine is in close proximity to a pipeline.
Instinctively, close proximity of an active quarry using blasting and with regular creation of
sound pressure vibrations and a high pressure natural gas pipeline must be approached
cautiously. The potential for damage to public health and safety and damage to the
environment caused by a pipeline rupture is a concern to the Town. This same concern was
also expressed by the Rensselaer County Planning Bureau. In its July 7,2015 response to the
Town’s NYS General Municipal Law Section 239-I and m referral, the County Planning Bureau
stated: “[t]he issue of what affect the mine and its blasting would have on the proposed gas
pipeline that will be located on the northern border of the mine should be scrutinized.”
Since the Town has no direct jurisdictional control over the placement of the pipeline (that
is within the jurisdiction of the FERC, a federal agency), the lack of any information in the
record on this issue adds to the Towns concern that the mine will be an activity that could
create a physical hazard to persons or property in the same or in an adjacent district if
vibrations from blasting will lessen the structural integrity of the pipeline.

Conclusion 4: This criteria establishes a standard using absolute language and states that NO activity
shall create a hazard...to persons or property in the same or adjacent district. The
hazard is not qualified such as with a statement that “some level” of hazard is
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acceptable, or that a hazard that is minimized is acceptable. It establishes that no new
land use will create a physical hazard. For the reasons detailed above related to flyrock,
vibrations, effects on domestic animals, and potential dangers to a natural gas pipeline,
this criteria cannot be satisfied. When it comes to safety and physical hazards,
mitigation is not sufficient and land uses are expected to have no hazards.

Criteria 5. There shall be no storage of any material, either indoors or out, in such a manner that
it facilitates the breeding of vermin or endangers health or the environment

Analysis 5: According to application documents, there is to be no storage of chemicals or petroleum
products on site (DEIS Appendix C).
Similarly, there is to be no storage of hazardous materials such as blasting materials
planned on site (DEIS Appendix C).

Large stockpiles of rock will be stored onsite that are waiting for processing, or are
already processed. These stockpiles will not facilitate the breeding of vermin as they will
be constantly moved as product is processed or removed from the site. (Dust blowing
from, or sedimentation running from these stockpiles may occur. See above for fugitive
dust. See below in Criteria 6 for discussion erosion and sedimentation.)

Conclusions: The mine operation will not include storage of materials that will facilitate breeding of
vermin or that endangers the health or environment. This criteria is satisfied.

Criteria 6. Measures to control erosion, sediment or surface water runoff shall be undertaken
prior to, during and after any land use or development with the smallest practical area
being exposed at any time and for the shortest practical period of time prior to
restoration to an attractive natural condition, and these control measures shall be
maintained as frequently as necessary to provide adequate control and to insure the
free flow of water.

a. Mulching or temporary vegetation suitable to the site shall be used to protect
exposed areas.

b. All topsoil excavated during site preparation shall be stockpiled and used for
site restoration and where necessary such stockpiles shall be seeded or
otherwise treated to minimize erosion.

c. Steep slopes where vegetation cannot be readily re-established or where
problems of erosion, sediment or surface water runoff may result, shall not be
disturbed or exposed.

Analysis 6: Criteria 6 Bullets a and b: The proposed project does include a stormwater pollution
prevention plan (SWPPP), as per NYS DEC SPDES requirements that does take measures
to control, but not eliminate erosion, sediment or surface water runoff. Control
measures will be for the life of the mine as per the DEC permit. These measures do
include use of vegetation to protect exposed areas (seeding graded topsoil for instance).
Plans for the mine do also include stockpiling of topsoil and treatment with seeding to
minimize erosion. Overburden will be removed and stored or bermed and there will be
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some, but limited exposure to erosion forces until they are planted or covered.

The mine includes a DEC-approved mined land reclamation plan. Reclamation includes
replacement of topsoil to benches and mine floor for replanting. However, this
restoration will be years away after initiation of mining activities. Full restoration of the
floor will not begin until Phase 5 (DEIS Appendix C). That means that land will be
exposed for decades before a majority of reclamation will be conducted. Large areas will
be exposed in the mine area itself and stormwater control methods will need to be
maintained in order to reduce expected runoff impacts.

The visual impacts of the mine and its reclamation (referencing this criteria’s
expectation that there will be restoration to an attractive natural condition) are further
discussed in Special Use General Criteria #4, below. In total, 79 acres of land area will be
removed and replaced with 50’ cliff faces and a flat mine floor with grassland and
detention ponds. The Town does not consider this as a restoration of the area to an
attractive natural condition). Neither cliffs nor flat topography are natural features
currently in the Town of Nassau, and thus are features not typical, and in stark contrast
with the surrounding landscape. Hence, some discordant features will be introduced
into the viewshed. These effects are illustrated through the DEIS photosimulations (DEIS
Appendix J) as well as additional photosimulations received by the Town Board as part
of the public record (July 13, 2015, Charles Sullivan, page 41+). The Town has
determined that while the long-term reclamation of the area will over time soften and
mitigate the harsh cliff faces created by the mine, it is not a restoration to a natural
condition that will blend in with existing conditions. As one Town Board member
described it, there is no question it will be noticed in the landscape and, as such, it will
be a constant discordant feature.

Inherent to the nature of the mining operation, steep slopes will be disturbed and
exposed. The topographic map indicates that there are areas of steep slope located
within the life of mine that will be excavated (DEIS 3.1.1.4). Steep slopes will be
disturbed and very steep slopes (cliff faces) will be exposed. Vegetation cannot be easily
re-established. The mining operation will increase erosion and sedimentation and
change surface water runoff patterns. Areas suitable for reclamation (benches and
mining floor) will not be reclaimed for decades after disturbance. Cliff faces will remain
permanently and no vegetation can be re-established on them.

In its review, the County expressed concern over the ability to re-establish mature tree
vegetation in areas with shallow, reclaimed soils.

Conclusion 6: This criteria requires new land uses to establish measures to control erosion, sediment
or surface water runoff. This analysis recognizes that in that respect, the stormwater
control requirements of this criteria have been met. Sub-sections (a) and (b) of this

criteria are methods included in the plan. Sub-section (c) however, cannot be met due
to the nature of the mine. The project plan falls short as far as not disturbing or
exposing steep slopes. The Town determines that the mine cannot meet subsection c of
this criteria and that part of the criteria which requires restoration back to an attractive
natural condition. This criteria is not fully satisfied.
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Criteria 7. Surface water runoff during and after land use or development shall not have a rate or
velocity which exceeds that which prevailed under previously existing cover, nor shall
it overload with increased runoff, sediment or other pollutant any watercourse.

Analysis 7: The DEIS (DEIS Appendix M) states that all NYS DEC Stormwater runoff requirements will
be met. The DEIS indicates that these DEC standards will be met. However, DEC
requires that the stormwater design meet or exceed treatment of 90% of the average
annual stormwater runoff volume, removal of 80% of the total suspended solids, and
removal of 40% of total phosphorus. It minimizes, rather than eliminates surface water
runoff changes and sedimentation.

o The DEIS analysis shows that peak flow rates are significantly increased from
the existing conditions due to the mining development on the site. The adverse
impacts of this are to be mitigated by construction of berms, swales and
detention ponds to slow and treat that runoff. Within the mined area, surface
water runoff will have a velocity which exceeds that which currently exists
under forested cover (DEIS Appendix M)

o The berms and swales to be constructed and included in the stormwater
prevention plan are designed to direct runoff around the mine. The DEIS (DEIS
Appendix M) establishes that the stormwater control design forthe proposed
mine will basically create a separate sub-watershed to direct water to. Overall,
the water is expected to remain flowing to the same tributary to the west as
now, but significant changes will occur to the size of individual sub watersheds.

o Instead of flowing through streams and infiltrating through the ground, water
runoff will be diverted and flow to stormwater detention ponds, and then flow
to an unnamed stream, then to Alder Creek and finally to the Tsatsawassa
Creek. As discussed previously, the detention ponds and runoff mitigation are
designed to treat most, but not all of the sedimentation from the site.
Stormwater and erosion methods are planned to mitigate, not eliminate
adverse impacts.

o There will be changes to the volume of water within the mined area, but the
DEIS indicates that volume and velocity off site will not be significantly
impacted. However, the Town feels it is reasonably foreseeable that during high
volume storm events which have been and are expected to occur more
frequently, some level of particulate matter and pollutants from the mine could
be discharged downstream as the system is not designed to address 100% of
the runoff.

Conclusion 7t Rates and volumes of runoff will be increased within the mine. Stormwater controls
don’t capture 100% of potential sedimentation. Sub-watersheds are altered. The Town
considers those local impacts significant, but recognizes that the stormwater design may
not significantly change broader watershed-level flows and velocities. This criteria is not•
fully satisfied.
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Criteria 8. Drainage systems shall be integrated so as to minimize erosion, sedimentation, slope
instability and adverse effects on neighboring property owners, avoid concentration
of water flow, prevent deflection of any receiving watercourse, and shall not transfer
runoff from one watershed to another.

Analysis 8: The drainage system propo5ed for the mine is designed to minimize erosion,
sedimentation, and other drainage-related adverse effects (DEIS Appendix M).
However, the nature of that drainage system is contrary to this performance criteria in
that it does concentrate water flow into several detention ponds where none currently
exist.

It also does deflect water from the natural receiving streams within the excavation area
to around the mine. The unnamed streams will no longer receive the same, or for some,
any volume of water in contradiction to this performance standard that requires
drainage systems to prevent deflection of receiving watercourses.

The design does transfer water from one sub-watershed to another and will change the
sub-watershed characteristics. Three locations are planned where berms or swales
change the flow direction to direct runoff around the mine. Although this runoff
ultimately remains flowing generally west to the Tsatsawassa Creek, smaller sub
watersheds will be changed in size.

There will be 0.8 acres of wetland filled/mined. The access road will impact <0.10

wetland area.

1,317 linear feet of streams are to be filled or excavated and removed from the drainage
system (See also Criteria #10).

Blasting and mining will change the water flow pattern/recharge patterns. Surface water
diversion will take place as part of the stormwater control (DEIS Appendix M) and this
may degrade water quality. Blasting and removal of rock (DEIS Appendix M) will result
in “changes to the local groundwater and surface water divides on the project site. The
volume of groundwater and surface water recharging the property’s contributing basis
will be altered slightly. The hydraulic head in the excavated area will be altered but will
be limited by restricted recharge potential of the hillside and low permeability of the
rock. Additionally, all of the surrounding residential water supplies are located below
the planned final quarry floor elevation and/or across recharge divides. Therefore these
off-site wells are not expected to be impacted by groundwater draw down.” This
statement notes that the recharge from the property will be altered slightly. The Town
and its residents remain deeply concerned about what impact this change in recharge
means for long-term water quantity. In its Findings Statement (Page 6), DEC stated that
groundwater, as the primary source of water needs for residents around the quarry
“must be protected.” The DEIS acknowledges that groundwater flow within the hillside
will be changed. The result of the DEIS analysis was that “adjustments will be localized
and the potential for off-site impacts to wells or springs will be insignificant” The DEC
Findings further state (Page 7) that “the impacts of ground water draw down diminishes
with the increased distance from the quarry with the 2,000 foot distance considered to
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be well outside any potential groundwater impact zone.” What this does not address is
the recharge impacts.

0 An additional concern of the Town is that the DEIS does not map or inform us as
to where the full groundwater impact zone is. There is a reference in the
Hydrology Study of the DEIS on page 26 that the potentiometric levels will ‘be
unaffected by the quarry excavation (at a distance of 300 to 400 feet from the
quarry...).’ It is unclear if this means that the there are no expected adverse
impacts beyond 300 to 400’ from the quarry, or that the 2,000 foot distance is
needed to mitigate groundwater impacts. It is further unclear if these
groundwater impacts that are identified in the DEIS will affect water quality in
streams adjacent to the mine and shown on the map.

The groundwater study included in the DEIS, and as discussed in the FEIS (page 12,
Section 3.1.2.1.1) lists reasons why DEC finds that the impacts to the quality or quantity
of groundwater will be ‘insignificant.’ The Town has analyzed each of these reasons as
follows:

o Among the four reasons given is: ‘The distance to proximal water well users
minimize the potential for impacts associated with excavation at the project
site.’ The Town understands that the groundwater impacts will be ‘limited by
restricted recharge potential of the hillside’, and ‘limited by low permeability of
the Rensselaer Formation.’ However, FEIS points 3 and 4 on page 13 are ones
that the Town cannot support. Point 3 states ‘the elevation of the planned final
floor will be above the elevation of the wells of all proximal users.’ (Emphasis
added).

Point 3 is problematic because the Town must take care to protect water quality
and quantity for current and future residents. Point 3 refers to ALL proximal
users, but the data can only be applied to CURRENT users. There is no way to
fully evaluate how deep or where future wells may be and thus there is no way
of knowing with any certainty that ALL proximal users will have their wells
below the elevation of the final mine floor. Therefore, this statement is
inaccurate.

Point 4 states ‘the distance to proximal water well users minimize the potential
for impacts associated with excavation at the project site.’ Point 4 is similarly
problematic because it assumes that the distance between the mine and water
well users will be the same in the future as it is now. In essence then, DEC relies
on NO future development as a mitigation to potential adverse impacts on
groundwater resources. Including this statement as a mitigative measure
negates the fact that landowners proximal to the mine may sell or subdivide
their properties and new houses or uses may need to use wells BETWEEN the
mining area and current wells.

The Town has determined that including distance to existing wells as a major
mitigation is in error in that adverse impacts should not extend beyond project
boundaries. The Town can thus not reliably use the DEIS, FEIS and Findings

45



Statement to answer the question asked in general performance criteria 3 and
as such, this criteria in regards to water quality cannot be met.

There is an unknown impact of a 20,000 gallon per day drawdown of water from the
mines water well (to use for dust control watering if detention ponds are dry (DEIS
Appendix L) on surrounding wells.

Conclusion 8: This criteria is not fully satisfied. The proposed mine plan does include integrated
drainage systems designed to minimize erosion and sedimentation. It does not meet
this criteria in that the stormwater plan inherently diverts water around the mining
operation, removes segments of a stream, diverts water from within the mined area to
multiple detention ponds, and changes characteristics at the sub-watershed level.

Criteria 9. Ponding of water shall be avoided unless it is proposed within the site plan in which
event there shall be sufficient water flow to maintain water levels and to avoid
stagnation.

Analysis 9: There will be ponding on the site, as per the Stormwater Pollution Prevention Plan
contained in the site plan. Several detention ponds will be created. These are designed
to allow treatment of water runoff by settling and then slowing discharge of water. The
discharge rate is designed to be a rate equal to or less than the existing peak rate of
runoff. If not properly maintained, detention ponds may not allow water flow as
designed and stagnation may occur.

Conclusion 9: This criteria is satisfied if proper long-term maintenance of detention ponds occurs.

Criteria 10. Land use or development shall be fitted to the vegetation, topography and other
natural features of the land and shall preserve as many of these features as possible
and, excluding forestry and agricultural uses, shall include the preservation to the
extent possible of trees over twelve (12) inches in diameter measured at four and one-
half (4.5) feet above ground.

Analysis 10: This criteria establishes the requirement to preserve natural features to the extent
possible. Given the characteristics of a mine, preservation of any natural feature in the
89 acres included in the actively mined portion of the parcel is not possible. Over the life
of the mine, that area will be converted from undeveloped woodland to an excavated
mine. This proposed development does not and cannot fit into the vegetation,
topography and other natural features except for the buffer areas surrounding the
mine. Within the life of mine area, all vegetation, and other natural features will be
eliminated.

The topography will be permanently altered.

All vegetation in the 79 acre area of mine will be disturbed and eliminated.
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No trees over 12 inches dbh will remain in the life of mine area.

Diverse upland hardwood forest as described in the DEIS, Appendix D (including, but not
limited to woodlands, streams, wetlands, vernal pools, etc.) will be destroyed.

All animals in the area to be excavated and or cleared for mining operations will be
displaced. It is unknown what effect the excavation will have on habitats and other
natural systems within the remaining buffer area or beyond, as that was not analyzed in
the DEIS.

The site has been identified in the Rensselaer Plateau Regional Conservation Plan.
o The site is identified in that plan as containing a “Rocky Slope/Summit

Complex”, one of four such important ecosystem complexes found in the
Rensselaer Plateau Region55.

o The site ha5 been identified in the Rensselaer Plateau Regional Conservation
Plan as part of the Turner Hill Forest, a unique unfragmented block of forest
over 2,000 acres in size.

o The site has been identified in the Rensselaer Plateau Regional Conservation
Plan as containing “Important Natural Communities” at a State level

o The site has been identified in the Rensselaer Plateau Regional Conservation
Plan as containing the “Pikes Hill Complex, a significant natural area with high
ecological priority”.

The proposed project will eliminate 0.8 +/- acres of wetlands (DEIS Appendix E) for
mining activities and access road construction.

o There are no DEC mapped wetlands that will be eliminated onsite. These
wetlands contain multiple species of plants and animals requiring wetland
habitats. Other small wetlands will be filled or destroyed however, and the
inventory found additional wetlands and intermittent streams outside the
proposed quarry area, but within the buffer area or adjacent properties and
these may be affected by changed water flows. Several federally regulated
wetlands are included in the inventory, but are not within the life of mine
boundaries (See Figure 4 and 6, Appendix D and figure below).

O Although the definition of “wetlands” in Zoning Law Article V (F)(3) is limited to
DEC mapped wetlands, this general performance criteria is not limited by that
definition. Again, as is common amongst other parts of the general
performance criteria established in the Town Zoning Law, this criteria is stated
in absolute terms. This criterial prohibits a discharge ofj]y material ofjjy
nature into jjy wetland (emphasis added). Thus, since the project proposes

Diameter at breast height, which by Industry standard means 4.5 feet above the ground.
55 http://www.rensselaerplateau.org/t3konservatlon.pIan.maps/cltl
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filling and destroying multiple small wetlands, along with the natural ecosystem
and habitat values associated with them, the proposed quarry is an action that
would endanger the environment.

o The DEIS has inventoried plant and wildlife populations found on site. These
include species that are found in wet environments. Appendix D of the DEIS
describes current land cover as including shallow emergent marsh, artificial
impoundment, vernal pool, rocky/marsh headwater streams, and others. Filling
and destroying wetlands will also destroy these habitats, thus endangering the
environment locally. For these reasons, this criteria in regards to wetlands
cannot be met.

I

8,766 lineal feet of streams are identified on site. A stream is defined in the 1986 Zoning
Law as “STREAM.” Any natural or artificial stream, river, creek, brook, channel, canal,
tributary, kill, nIl or branch to the mean high water mark thereof in which water flows in
a definite direction or course, either continuously or intermittently, and which has a
definite channel, bed and banks and any adjacent area subject to inundation by reason
of overflow, flood or stream water.”

o According to the map included in the Wetland Delineation Report (map shown
in the figure above), the majority of length of Stream 3 and portions of other
streams (at least 1,135 lineal feet of Stream 3 with potentially an additional 182
lineal feet of Stream 3a, Table 11, and page 48 of DEIS) will be removed in
mining during phases land 5.

o In addition to not satisfying this criteria, stream removal is also in contradiction
to Zoning Law Article V (F) (1), which states: ‘All land use or development within
a stream or within thirty (30) feet of the mean high water mark shall be strictly
prohibited and between thirty (30) and one hundred (100) feet of the mean

NYS 1)01 Mu.t,ii
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high water mark shall be subject to site plan review, except that nothing herein
shall be deemed to prohibit or require any variance under this Local Law for the
installation of stream improvement structures which are solely for the purposes
of fisheries management and/or soil and erosion control (emphasis added).’

0 In addition to violating the provisions of Zoning Law Article V (F) (1), the
proposed action would result in the discharge of fill into a watercourse that
would endanger the environment by reason of destruction. As such, this criteria
in regards to streams and wetlands cannot be met.

Conclusion 10: Due to removal 100% of all natural features within the 79 acre mine, the proposal
cannot satisfy any of the requirements of this general performance criteria.

8.6. Application of Required Special Use Permit Standards

Section 274-b of the New York State Town Law, entitled “Approval of special use permits” defines the
term “special use permit” as:

an authorization of a particular land use which is permitted in a zoning ordinance or local law,
subject to requirements imposed by such zoning ordinance or local law to assure that the
proposed use is in harmony with such zoning ordinance or local law and will not adversely affect
the neighborhood if such requirements are met (emphasis added).

All uses that require a special use permit, including the this application, are subject to recommendation
by the Town Planning Board and approval by the Town Board in accordance with the standards and
procedures included in Article VI of the Town of Nassau Zoning Law, which states:

Special Use Permit Standards: In reviewing any special permit use, the Town Planning Board and
the Town Board shall consider the health, safety, welfare, comfort and convenience of the
public, in general, and that of the residents of the immediate neighborhood in particular, and
the environmental impact as well as the following standards.56

‘The following standards” refers to four criteria which all special permit uses must meet in addition to
the general review criteria stated above. The Town must review and evaluate:

• Health, safety and welfare, comfort and convenience of the public
• Health, safety and welfare, comfort and convenience of the residents of the immediate

neighborhood
• Environmental Impacts
• The use must be in harmony with the orderly development of the district by

• Location and size of the use
• Nature and intensity of the operations
• Size of site in relation to the use and location with respect to existing or future

access
• Values of development and use of adjacent land and buildings shall not be impaired

56 1986 Nassau Zoning Law, Article VI.
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• Appropriate development and use of adjacent land and buildings is not discouraged through
the location, nature, or height of buildings, walls and fences or by the nature and intensity
of the operation

• Parking and service areas shall be screened
• Landscaping shall be in character with that prevailing in the neighborhood
• Character and appearance shall be in harmony with the character and appearance of the

surrounding neighborhood.

What is clear from this application is that its approval would represent a dramatic shift from the
development plan set forth by the Town of Nassau and implemented in the 1986 Zoning Law. It
represents a significant and negative shift away from the orderly development patterns of the
community for at least the last thirty years.

While we have reviewed numerous impacts on the environment, community character and the orderly
development of the community as proposed in this industrial mining plan, we point to not just one of
these egregious violations of the Rural Residential Development District. In our review, it is clear that
this project has a multitude of combined impacts that represents a complete violation of the
development plan envisioned by the 1986 law and those that have come after it. It is not an addition the
Town Board considers as a use that protects and furthers the health, safety, welfare, comfort or
convenience of the public.

The Applicant disregarded the policies established in the 1986 Zoning Law in insisting on prosecuting its
mine proposal to this point and has continually attempted to avoid or restrict the Town’s jurisdiction
and authority established by the 1986 Law and upheld by the courts. The MLRL does supersede the
restrictions originally in the 1986 law that would have prohibited this mine proposal from the very
beginning, but it does not supersede the Town’s zoning authority to require any special use to meet the
general and special use permit standards set forth in the 1986 Law. It is clear from the foregoing
analysis, that this application has not met the vast majority of those standards and it is also clear that
this proposal is not in accord with the land use policies that have been in place for just about 30 years.

In our final review one fact is stark and obvious through hundreds of pages of documents. This is a
proposal for an industrial hard rock quarry use in a rural residential setting. The DEC made that clear.
Our review confirms that this is the fact. The Town is therefore being asked to approve what would be a
use that would be discordant in the Rural Residential district with existing development that has been in
place for a generation, and to impose industrial development upon this area for at least the next 150
years. That is not protective of the health, safety, welfare, comfort or convenience of the public.

We have reflected on the orderly development of the district and the community character that exists
as well as the advancements in positive economic and social development that could exist with our
current development trajectory. This project would irreversibly mar this development pattern. It would
impact the way residents quietly enjoy their homes and use their streets. It would impact hundreds of
families that have built their lives and invested their savings in an area they knew was zoned to benefit
their desired lifestyle. It would negatively impact the planned and future development of Town of
Nassau as envisioned by the development regulations and those advocated by the community. In that
respect it also would not be protective of the health, safety, welfare, comfort or convenience of the
public.

We have weighed the impacts of this project and evaluated potential benefits. We find that the project
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isa violation of our requirement to honor the laws that have been adopted by and helped to guide
Nassau. This Town’s future lies in it protection of its natural environment and related opportunities to
aid orderly residential development and promote outdoor recreational opportunities that will help to
grow the tax base and provide a great place to live and raise a family. Development that promotes those
values would be considered protective of our community.

Our development efforts as a community have focused on this course and it shall be the one we
continue to pursue. Simply, approval of this project equates to rejection of our current community
character, diminishment of our environment, curtailment of our economic prospects, and a
deterioration of the quality of life for our citizens. This conclusion is arrived at and supported by the
analysis that follows concerning the standards set forth in the 1986 Zoning Law as applicable for all
special use permit applications.

SUP Std 1. The location and size of the use, the nature and intensity of the operations involved,
the size of the site in relation to the use and the location of the site with respect to
existing or future access shall be in harmony with the orderly development of the
district;

Discussion 1: This special use standard requires the Town to evaluate whether the proposed special
use is compatible with the orderly development of the district. Recognizing that special
uses are, as defined by the Town Zoning Law “potentially desirable for the public
welfare within a given district or districts but which are potentially incompatible with
other uses provided therein”, the Town Board has evaluated the nature, characteristics,
location and scale of the proposed quarry use to determine whether or not that
proposed use is in harmony with the orderly development of the Rural Residential
Zoning District.

What is ‘Orderly Development’?

In order to conduct this analysis, the Town has evaluated what the ‘orderly
development of the district’ means. ‘Orderly development’ of the district is
characterized through the purposes established by the Town for the location covered by
the district, and that district’s place in the overall zoning scheme.

The purpose of the Rural Residential (RR) District is stated as follows:

to maintain and protect the rural character, environmental quality and natural
habitat of these parts of the Town while allowing for a mixture of housing types,
opportunities and home occupations, and to provide for current and future
residents the opportunities for a wide range of activities including rural living,
agriculture, forestry, recreation and the enjoyment of wildlife.1986 Nassau
Zoning Law, Article II, Section (Bfll).

The RR District purpose statement itself characterizes what the orderly development of
that district should be. Orderly development would include a wide range of activities
that are all rural in nature consistent with:
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• rural character, environmental quality and natural habitat;
• a mix of housing types, opportunities and home occupations; and
• a wide range of activities including rural living, agriculture, forestry, recreation

and the enjoyment of wildlife.

With this statement, the Town has expressed a clear purpose and expectation for what
future growth in the Rural Residential District is desired to be. It has articulated the
performance expectations and desired character for development in that district. The
stated purpose for the district is implemented through zoning requirements and
standards 5et forth in the Zoning Law, such as through the establishment of specific
uses, densities, dimensions, and development standards for specific uses.

‘Orderly development’ is further characterized by what uses the Town ha5 identified as
allowable in the RR District, and under what circumstances they would be allowed, It is
relevant then, to recognize that the RB district excludes retail, vehicle sales and service,
communication towers, light industrial uses, fuel oil storage, freight terminals, and
warehouses because those uses are not consistent with the purpose of the RR District.

The Zoning Law does allow for residential uses, agriculture, forestry, camps,
greenhouses, and a small number of businesses that support those uses such as animal
hospitals and RV Parks. Note that general business, warehousing, and heavy industrial
uses are not uses that are allowed in the RR District.

Only four industrial uses are allowed in the RR district — all require issuance of a special
use permit. These uses are: (1) a lumber yard (which was already in existence in that
district; (2) oil and gas exploration; (3) sawmill (which supports the forestry operations
allowed); and (4) commercial excavation.

It is important to note that large scale mining of the type proposed by the Applicant was
never intended to be allowed in the KR Zoning District.

At various points in the foregoing, the general purposes of the 1986 zoning law as well
as the specific purposes of the Rural Residential zoning district have been set forth and
referenced. At the time this Zoning Law was adopted (and not until 2011) the Town of
Nassau did not have a formally adopted comprehensive plan. Courts have said that in
the absence of a comprehensive plan, the general scheme of the zoning regulations
constitute the land use policies of the municipality.57 Thus, the general purposes laid out
in the 1986 Zoning Law and the purposes of the districts formed via the Zoning Law
establish the land use policies of the Town.

It has also been noted that the types of uses listed in the Use Table of the Zoning law as
allowed as of right or via a special permit also show the general land use pattern that
the Town of Nassau envisioned when the Zoning Law was adopted. In addition, the
rigorous general standards as well as the special use permit standards that have been
discussed herein also show a land use policy of the Town that intended to protect the

GernattAsph&t Products, Inc. t Town of Sordinlo, 87 N.Y.2d 668,685(1996); Asian Americans for Equality v. Koch, 72 N.Y.2d

121, 131 (1988).
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rural residential lifestyle and to further that lifestyle in the vast majority of the lands
I) within the Town’s borders. Thus it is not surprising that this application, given its nature,

scale and intensity, does not meet many of the standards of the 1986 Zoning Law given
the rigorous standards set forth in that Law.

However, what has not been noted as yet and what is important to note is that there
was a specific policy set forth in the 1986 Zoning Law concerning mining. Commercial
Excavation is defined in the 1986 Zoning Law as follows: Excavation or extraction of
stone, sand, gravel or topsoil for sale, or as an industrial operation and exclusive of the
process of grading a lot preparatory to the construction of a building for which
application for a building permit has been made and the permit granted. The term
Commercial Excavation shall include mine, quarry, sand pit, turf farm, topsoil stripping,
and any similarly described place or activity.” Article VI, section B (3), is entitled
“Additional Specific Standards For Certain Uses and states, “In addition to the general
standards, the following special standards shall apply....” Subsection B (3) had specific
restrictions and criteria applicable to Mining and Commercial Excavation. This
subsection restricted any commercial excavation or mine to a maximum of S acres over
a 3 year period, with an operating area of no more than two acres at any one time and
no mining occurring within 400 feet of a watercourse, in addition to other restrictions
and requirements.

Subsequent to the adoption of the 1986 Zoning Law, the Mined Land Reclamation Law
(MLRL) became effective in New York State. Pursuant to MLRL and as confirmed by the

-ASk decision of the Rensselaer County Supreme Court, dated February 11, 2008, Article VI,
section B was declared invalid as improperly regulating the operations of a mine in
contravention of the MLRL. The Town has recognized that and those special standards
have obviously not been applied herein. However, although those standards have been
removed from the law applicable to this mine proposal, the policy those standards and
restrictions evidenced remains.

And that policy, simply stated, is that large scale mines of long duration and near
watercourses were never intended to occur within the Town. Even small scale mines of
short duration still had to meet the rest of the general and special use standards. Thus,
it is only by virtue of the MLRL superseding the 1986 Law that this application has
progressed to this point. But at the local level as evidenced by the legislative enactment
of the 1986 Zoning Law, there has been no recognition by the Town that large scale
industrial mining of such long duration was ever appropriate for the RR District.

In fact, the opposite can equally be stated - that it was legislatively recognized as not
appropriate. (This policy fact was pointed out by comments at the public hearing,
particularly, Jeff Root, a member of the Zoning Committee which drafted the 1986
Zoning Law, at the public hearing.) This discussion provides context as the Town
determines whether the current application is in accordance with the established land
use policies and orderly development planned for in the Town and included in the
companion zoning standards. This mine proposal is certainly not in accordance with
those policies established years before this mine was ever proposed.

Tray Sand & Gravel v. Town of Nassau, 18 Misc. 3rd 1130(A). (Sup. court, Rensselaer county, Feb. 11, 2008).
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What is ‘In Harmony’?

The Town’s analysis of the special use criteria further requires an understanding of what
‘in harmony’ means. ‘Harmony’ of land uses includes the concepts of ‘agreement or
accord’, ‘consistent with’ or ‘compatible with’59.

Compatibility of land uses includes both measurable and less tangible features.
Measurable features are those such as open space ratios60, traffic volume changes,
noise volumes, changes in impervious surfaces or population density changes, or
population density. Less tangible, but equally important, features of compatibility
include how the land use contributes to community vitality, the ecological balance in the
area, and the historic social fabric of the community. Together, all these need to be
evaluated when considering whether land uses are in harmony, or compatible.

The RR District purpose statement, as discussed above, offers desired land use
characteristics that can be compared to proposed land uses. Similarly, the overall zoning
purposes are established in the law and also help define what ‘in harmony’ or
‘compatible’ growth and development would be. These are to:

• promote growth and development that protects the unique qualities of the
town (rural, scenic, historic, aesthetic, economic, recreational and
environmental),

• preserve and protect physical characteristics of the Town,
• ensure safe and adequate streets and water supply, and
• ensure that natural resources are managed to “ensure that their economic,

recreational, social, health and aesthetic benefits will remain.”

When land uses are compatible, the desired community benefits and amenities that are
articulated in the Zoning Law’s purpose statements establish a sound, overall land use
structure. A well-known tenet of land use planning is that, when the stated district
purposes in the Zoning Law are achieved, the Town can create and preserve economic
and social vitality.

Conflicting land uses cause economic, physical and social drains on the community61.
This occurs because conflicts create barriers to new investment and discourage existing
land owners from investing fully in their properties. This is often seen when agricultural
lands are at risk for non-farm conversion. A sense of impermanence has been found to
account for disinvestment as well as an erosion of confidence and long-run planning at
the individual landowner level. It can result in landowners ceasing investment in their

Maskowitz, HS., and cs Lindbloom.2004. The Latest Illustrated Book of Development Definitions, New Expanded

Definition, center for urban Policy Research, New Brunswick, Ni.

Open Space Ratio Is the total area of open space divided by the total site area in which the open space is located. Open

space Is an area not occupied by any structures or impervious surfaces. (Moskowitz and Llndbloom ibid)
61 Juniie Wu. 2008. Land Use changes: Economic, Social and Environmental Impacts. choices. 4th Quarter, 2008 (23) (4). A

publication of the Agriculture and Applied Economics Association.
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current land use because they ultimately feel the land use will be changed or not be
sustainable62.

When land uses are in harmony with each other, all land uses benefit from their
proximity to each other. Compatible land uses benefit all land uses involved.
Incompatible land uses result when no land use benefits from close proximity to
another or when one benefits and the other(s) do not. Further, ‘in harmony’ needs to be
evaluated at different scales. Two or more land uses can be compatible with each other
at the neighborhood scale, but yet be inappropriate when viewed at a larger town-wide
scale, or vice versa.

The Zoning Law clearly establishes in Article II, Section F that:

No building, structure or land shall be used or occupied, and no building or
structure or part thereof shall be erected, moved, altered, reconstructed or
enlarged except in conformance with the regulations specified in this Local Law
for the district in which it is located.

Thus, the zoning requires that the purposes of the RR District be upheld for any
proposed land use in that area.

sup 1 Analysis: The first special use permit standard in the Zoning Law states:

The location and size of the use, the nature and intensity of the operations
involved, the size of the site in relation to the use and the location of the site
with respect to existing or future access shall be in harmony with the orderly
development of the district.

This standard requires the Town to evaluate the following:

• Location of the use shall be in harmony with the orderly development of the
district

• Size of the use shall be in harmony with the orderly development of the district
• Nature of the use shall be in harmony with the orderly development of the

district
• Intensity of the use shall be in harmony with the orderly development of the

district
• Size of the site in relation to the use shall be in harmony with the orderly

development of the district
• Location of the site with respect to existing access shall be in harmony with the

orderly development of the district
• Location of the site with respect to future access shall be in harmony with the

orderly development of the district

62 Van Kooten, c.c. 1993. Land Resource Economics and Sustainable Development: Economic Policies and the common Good.
uac Press, Vancouver, British columbia, Canada.
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In consideration of this, the Town has determined that for the following reasons, the
proposed quarry operation is not consistent with the purposes of the RR District, and
neither promotes nor is in harmony with the orderly development of the District:

1. Location of the use shall be in harmony with the orderly development of
the district.

o The mining operation is not in harmony with the orderly development
of the district by reason that it is introducing a heavy industry use into
an area whose present uses are comprised of low density residential,
some home businesses, agriculture and undeveloped woodland. This
change is acknowledged in the DEC Findings Statement (Page 10) where
the Findings Statement confirms that the proposed mine would initiate
a heavy industrial use into an area with no other industrial uses. See
Land Use Map, below. This map shows land uses in the Town of Nassau
and illustrates the predominance of residential and undeveloped land in
the Town. A heavy industrial use at this location, and most other
locations in Nassau is in contrast to the current and desired land uses.
Such a use would be a disincentive to further residential and home-
based business development in the district.

o The proposed mine would change the visual character of the area from
scattered residences within undeveloped rural woodlands, to one
predominated by a heavy industrial use. DEIS (4.2.2.1) illustrates the
likely visibility of the mine and the stark contrast it has to the rest of the
district. Significant changes in the visual character of the District would
alter the attractiveness of the area as a rural landscape and be a
disincentive to further residential and other low intensity uses as
articulated statement of the RR District’s purpose in the Zoning Law.

o To date, the RR District has undergone orderly development — moving
from primarily agricultural land uses interspersed with undeveloped
land to large lot rural residential uses, home occupations, and scattered
small lot or slightly higher density in clusters (such as in hamlet or at
crossroads) for residential use. There are few non-residential uses — and
those that do exist are mostly small, home-based businesses. The
Hankle lumber yard is one of the largest commercial entities that
currently exist, and yet it is diminutive in size and intensity compared to
the use being proposed. The introduction of a heavy industrial use
would change the trend in land uses, would be a disincentive for
continued residential use, and may exert additional pressure for the
conversion of other lands to new industrial or commercial uses as the
attractiveness for residential uses diminishes.

• The following 2008 land use map illustrates the current
development patterns in Nassau.63 This map clearly illustrates

63 See, townofnassau.org/content/generic/view/24.
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the primarily residential/agricultural nature of Nassau that has
been maintained over time. This development pattern has been
maintained by application of the Town’s carefully crafted
Zoning Law.

The scarcity of commercial land uses in Nassau, and inclusion of
but one industrial use in the Town further illustrates the effects
of long-term application of the Nassau zoning. Of all the parcels
in Nassau, 22 are considered commercial. Of those, almost half
are residential uses -7 are apartment buildings, 1 is a
manufactured home park, and three are cottages. The others
are auto dealer or auto body repair. The large5t of those is an
auto body shop utilizing two acres of a 27.95 acre parcel. For
the 11 parcels that do not have any residential use on them, the
average parcel size is 5.54 acres. This represents the current
development pattern and land use character in the Town. The
89 acre industrial site for the mine is about 16 times greater in
size than anything else in Town. The map in essence visually
describes what has been orderly development.

4’

.
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Town of Nassau and Villages
Land Use Classification

o The proposed mine introduces an industrial use into a rural residential
area that does not benefit from having residences nearby and would
thus prevent the ongoing, rural residential nature of the orderly
development of the district. Benefits articulated in the DEIS (2.1.4) are
not directed at district residents. In fact, it is very likely that the mine
itself could be negatively affected by close residential land uses through
increased nuisance complaints and the very issues discussed in the
DEIS, ranging from residents’ concerns about noise and vibrations to
the ongoing need of monitoring groundwater impacts on wells.
Conversely, residences do not benefit by having a heavy industrial mine
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nearby because they are at risk as recipients of any unmitigated
adverse impacts of the mine operation discussed in the DEIS/FEIS and
Findings Statement and this decision.

The DEC Findings Statement discusses the many mitigation methods that will be
required of Troy Sand and Gravel to reduce environmental impacts on these residences.
The Findings Statement itself recognizes the adverse impacts related to industrial
mining (for example, DEC Findings Statement, page 2: truck traffic). The Town believes
that even with the mitigation required by DEC, the district and its residents will
experience an unacceptable ongoing and elevated risk of experiencing adverse impacts.
Those adverse impacts are all disincentives to the orderly development of the district.

Evaluation of the land use patterns actually taking place in Nassau as a result of
application of its zoning Law illustrates that at a town-wide scale, the introduction of a
large industrial development is not common in either the district or the town. Heavy
industrial uses are not anticipated, planned for, or consistent with the existing
development patterns. Introduction of a discordant use with adverse impacts is an
impediment to the orderly development of the district.

2. Size of the use shall be in harmony with the orderly development of the district:

The size of the operation is out of scale with other commercial entities In the district.
The proposed mine would be a commercial operation that would be the largest non
residential land use in size (89 acres). This is compared to the only other major
commercial entity in the area — the Rankle Lumber yard, which is 2.3 acres. All other
uses in the RR District are residential lots, vacant lots, and agriculture. Some residences
also have home-based businesses. The Town considers the size of the proposed mine to
be so large and out of scale that it would prevent future development consistent with
the expressed purposes of the RR District — to maintain and protect rural character,
environmental quality and the natural habitat of these parts of the Town.

3. Nature of the use shall be in harmony with the orderly development of the
district:

The proposal introduces heavy industrial use in a district that is predominantly low
density residential uses and would be in conflict with the peaceful and rural nature of
the district. The scale and intensity of the operation, which relates to the nature of the
use, is significant, and is one that introduces a new use that is very different from
existing ones.

The highly intensive nature of the mine is not consistent with any other use currently in
existence in the district. By its very nature, the mine is a noisy and intensive use. It is
one that produces vibrations that may be felt on neighboring lands, and it results in a
steady flow of heavy truck traffic (see discussion of truck traffic, below). The peaceful
nature of the district and the quality of life offered now would be changed and noise,
traffic, vibration, and loss of character will serve to be a dis-amenity to current or future
landowners.
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The large scale (size) of the proposed mine would make it the largest single land use in
the Town. 41
Blasting and removal of rock as discussed in the DEIS and FEIS (4.2.2.4, and see
discussion above of General Performance Criteria #8) “will result in changes to the local
groundwater and surface water divides on the project site. The volume of groundwater
and surface water recharging the property’s contributing basis will be altered slightly.”

In its Finding Statement, DEC stated that groundwater, as the primary source of water
needs for residents around the quarry ‘must be protected.’ Groundwater flow within
the hillside will be changed. The Findings further state at Page 7 that ‘the impacts of
ground water draw down diminishes with the increased distance from the quarry with
the 2,000 foot distance considered to be well outside any potential groundwater impact
zone. Yet there is also a reference in the Hydrology Study of the DEIS on page 26 that
the potentiometric levels will ‘be unaffected by the quarry excavation (at a distance of
300 to 400 feet from the quarry...).’ In areas where the mine buffer is only 200’, do
these statements indicate that groundwater sources on private lands will be affected?

The groundwater study included in the DEIS/FEIS (3.1.2.1.1) lists reasons why DEC finds
that the impacts to the quality or quantity of groundwater will be ‘insignificant’. Among
the four reasons given is: ‘The distance to proximal water well users minimize the
potential for impacts associated with excavation at the project site.’

FEIS points 3 and 4, page 13 are ones that the Town cannot support. Point 3 states ‘the
elevation of the planned final floor will be above the elevation of the wells of all
proximal users.’ (Emphasis added). Point 4 states ‘the distance to proximal water well
users minimize the potential for impacts associated with excavation at the project site.’

Point 3 is problematic because the Town must take care to protect water quality and
quantity for current and future residents. Point 3 refers to ALL proximal users, but the
data can only be applied to CURRENT users. There is no way to fully evaluate how deep
or where future wells may be and thus there is no way of knowing with any certainty
that ALL proximal users will have their wells below the elevation of the final mine floor.
Therefore, this statement is inaccurate.

Point 4 is similarly problematic because it assumes that the distance between the mine
and water well users will be the same in the future as it is now. In essence, then DEC
relies on NO future development as a mitigation to potential adverse impacts on
groundwater resources. That in essence prevents the orderly development of the
district.

Including this statement as a mitigative measure negates the fact that landowners
proximal to the mine may sell or subdivide their properties and new houses or uses may
need to use wells between the mining area and current wells. Including distance to
existing wells as a major mitigation is in error in that adverse impacts should not extend
beyond project boundaries. The Town can thus not reliably use the DEIS, FEIS and
Findings Statement to answer the question asked in general performance criteria 3 and
as such, this criteria in regards to water quality cannot be met.
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Blasting and Noise: The DEIS and EElS, along with the DEC Findings Statement recognize
that noise is generated from mining operations and that blasting generates noise
(DEIS/FEIS 4.2.2.3 and Findings Statement Pages 3 and 5). The 2006 DEIS noise study
(Appendix G) concluded that a 6dBA increase over the ambient noise level threshold
was not exceeded at any of the eight receptor locations (dBA indicates A-weighted
decibels, an expression of the relative loudness of sounds in air as perceived by the
human ear).

o The noise analysis stated that the 6 dBA threshold was chosen because an
increase of up to 6 dBA over ambient noise is ‘unnoticed to tolerable’ for all but
the most sensitive receptors”. The Town notes that ‘sensitive receptors’ are not
defined by DEC. There is no discussion of sensitive receptors in the Noise
Analysis.

o The Town also notes that the DEC Policy document states that under 5 dBA
increase is unnoticed to tolerable and that 5 to 10 dBA becomes ‘intrusive (DEC
Policy DEP- 00-1 Assessing and Mitigating Noise), DEIS, Table 20 of Appendix G,
summarizes the results of noise impacts including use of berms and other
methods for mitigation. Those results show that for 6 of thea receptors
studied, the expected increase in noise is 6 dBA in at least one phase of mining.
Three of those receptors will have a 6 dBA increase over the ambient noise
levels shown in the noise analysis during Phase 1 of the mine operation.

This is significant in that the Town notes that page 13 of the DEC Policy for Assessing
and Mitigating Noise states that “Increases ranging from 0 to 3 dB should have no
appreciable effect on receptors. Increases from 3 to 6dB may have potential for adverse
noise impact only in cases where the most sensitive of receptors are present. Sound
pressures of more than 6dB may require a closer analysis of impact...”

DEC qualifies these impact levels with the statement that ‘the above thresholds are
indicators of impact potential should be viewed as guidelines subject to adjustment as
appropriate for the specific circumstances on encounters.” EPA guidance on the same
says that ‘In non-industrial settings the Sound Pressure Level (SPL) should probably not
exceed ambient noise by more than 6 dBA at receptors.”

o Given that 6 of the S receptors studied are estimated to have noise impacts at
or very near the threshold, the Town Board believes that these are significant
adverse noise impacts.

o The Town Board believes that the noise analysis should have provided the most
conservative noise analysis via placement of reference points at the property
line, not at current homes. DEC guidance on assessing and mitigating noise
(page 13) says ‘The most conservative approach utilizes the property line. The
property line should be the point of reference when adjacent land use is
proximal to the property line. Reference points at other locations on adjacent
properties can be chosen after determining that existing property usage
between the property line and the reference point would not be impaired by
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noise, i.e., property uses are relatively remote from the property line.’ The
Town determines that the noi5e analysis did not calculate show that noise
impacts between the property line and home5 were not impaired by noise, and
thus the property line should have been the reference. As such, the Town has
neither accurate evaluation of noise impacts between the mine and current
homes, nor details as to what the noise levels will be at the property line.

o Further, DEC references the distance to existing receptors as part of the
rationale as to why noise impacts will not be significant (page 4 of Findings
Statement: Noise attenuation was calculated due to vegetation, distance and
berms/barriers created within the mine site as mining progresses (emphasis
added).” Noise will impact both receptors who are now present, as well as
those in the future that may be located closer to the proposed receptors.

o The impact of noise has been of great concern to the public. Numerous
comments related to noise are part of the SEQR and Town Board public record.
The Town is in receipt of a subsequent noise study submitted by ATCO
Emissions Management as part of the Town Board public hearing submission of
Charles Sullivan (Page 28+). That study provides data contradictory to the DEIS
noise analysis. The ATCO study showed that (Page 32 of Charles Sullivan public
record) ‘mine face tale-away noise would be 7.8 dBA higher at 75 feet into the
Bader property line when compared to R6.” R6 was one of the receptors
included in the DEIS noise analysis. For this property, a future noise level of 56
dBA at 75 feet into the Bader property during phase 4 exceeds the NYS DEC 43-
dBA threshold by 13 dBA and exceeds existing ambient by 19 dBA. The Bader
property is also a location where topography is not such that would provide
significant reduction of sound levels.”

This subsequent study introduces different conclusions and thus the actual noise
impacts may be deemed to be inconclusive. The actual noise impacts may exceed the 6
dBA threshold established by DEC.

Even without reference to the ATCO noise study introduced by Charles Sullivan at the
public hearing, the Town finds that there are noise impacts, that ambient noise levels
will be altered, that noise is considered a hazard to human and environmental health,
and that the public considers any noise impact a significant adverse impact.

o The Town concludes that noise impacts are mitigated, but not eliminated and
that such noise impacts represent an important impact.

4. Intensity of the use shall be in harmony with the orderly development of the
district

Intensity of use refers to the extent to which land is used. It is an indication of the
amount and degree of development in an area, and a reflection of the effects generated
by that developmentTM. Measurements of land use intensity traditionally include:

The Practice of Local Government Planning. 2nd Edition. 1988. ICMA Training Institute, Washington DC.
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floor area ratio (relationship of building area to total parcel area) — a larger
percentage of a parcel that is used is a more intensive use;

open space ratio or impervious surface ratio — the smaller the open space ratio
or the larger the impervious surface ratio reflects intensive use of a parcel;

percent lot coverage — reflects a larger percentage of a parcel covered by
impervious surfaces; and

population density using the land use — more people using an area reflects
higher intensity.

Land use intensity is also reflected in:

traffic generated, roadway volume — more traffic in and out of an area is an
indicator of a more intensive use;

measurements of use such as noise generated or lighting — more noise, brighter
lights are indicators of intensive uses; and

time of use, hours of operation — extended hours, weekend hours reflect more
activity and more intensity of the use.

Many of the indicators of intensity combine to increase the effect of the use.

The Town determines that the mine has numerous features that define this as a highly
intensive use. The public has repeatedly expressed concern about the intensity of use
and how it would negatively impact their quality of life and expectations for the
neighborhood. The Town does not consider a highly intensive use to be consistent with
the purposes of the RR District nor for promoting the orderly development here.

The intensity of the proposed quarry in Nassau is evidenced by the following features of
the proposed mine:

Traffic: Heavy truck traffic will be increased by about 34 additional trucks on
Route 66 per day corresponding with a 160,000 tons/year production rate.
Higher production rates of the mine will increase heavy truck traffic. This
intensity will be maintained 6 days/week. (See traffic discussion below).

Blasting—multiple blasting events per week is other evidence of a highly
intensive use. This intensity along with the nature of blasting (noise, vibration,
safety concerns) is not in harmony with a rural residential district nor of the
ongoing orderly development of that district. Vibrations will be created where
none currently exist. Except for scattered agricultural activities in Nassau (see
land use map), noise and dust are not associated with other land uses in the
neighborhood, district, or Town.
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Time of Use: 13-hour per day operations are proposed during the week with the
addition of Saturday hours from 7:00 am to 5:00 pm. This reflects a high level of
daily activity at the mine. The Town considers this level of operation to be highly
intensive.

Impervious Surface: A ratio of .42 (or 42% lot coverage of use -89 acres of 214
acres to be used). This is >15% impervious surface coverage.65

Nearby non-residential land uses are agriculturally based or home-business
scale operationsP These include home uses for an equestrian riding school,
author, watchmaker, artist, piano repair and restoration, professional illustrator
and healing touch certified practitioner. All these home occupations rely on the
peace, quiet, and character of the District in which to conduct their businesses.
A highly intensive industrial use is inconsistent with these uses, and not in
harmony with the RR District purpose which, in part, seeks to promote
opportunities and home occupations.

Noise: Based on the SEQRA record, noise above the current ambient noise level
will be generated throughout the day, and for some nearby homes, will be at
the DEC threshold limit of a 6 dBA increase at the home. The Town also received
information67 that at least in some places, the ambient noise levels are lower
than identified in the DEIS, thus the impacts of mining could result in noise
levels above the DEC established guideline of 6 dBA. Even using only the
information in the SEORA record, there will be increased noise that reflects a
highly intensive use that would be in contradiction to the purposes of the RR
District and would not promote orderly development of the district that seeks
to promote rural living, agriculture, forestry, recreation and the enjoyment of
wildlife.

Private lands are currently enjoyed by their landowners for a variety of uses,
including recreational activities. Previous discussion in this decision has
outlined significant adverse impacts associated with noise above ambient levels
extending beyond the mines’ property boundary onto private residential
properties. The DEIS noise analysis shows increased noise levels at the home
locations studied. Six (6) of the eight(s) locations studied had noise impacts at
the 6 dBA threshold at some point of mining.

Because sound is attenuated by distance, it is reasonable to conclude that noise
levels at the property boundary of the mine will most likely far exceed the 6 dBA
threshold for those locations. At the very least the Applicant has not shown
that noise levels past the property line will not be intrusive. Residents and the
Town Board consider this noise to be a major impact to the enjoyment and use

65 Indeed, Booth and Jackson (1997) identify changes in upland land use as critical in determining overall stream function,

degradation, and rehabilitation potential, finding that even with best efforts at mitigation some downstream aquatic system

damage is probably inevitable without limiting the extent of watershed development itself.
66 June 2015 Public Hearing Record, detailed in charles Sullivan submittal.
67 Public Record June 2015 from charles Sullivan, ATco Study.
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of those properties.

Higher ambient noises are contrary to the very reasons that people choose to
live, recreate, and work (home based) in a rural area - for its peace and quiet.
The Town has a rural economy that is sustained by the many home based
businesses located in the district. The Town Board public record indicates that
these businesses exist based solely on the peaceful and quiet nature of the

neighborhood. For all these reasons, the Town sees the noise increases, even
when mitigated as stated in the proposed mining plan, to be a significant
adverse change on the very nature of the district and community. The noise
impacts will be a disincentive for new residential development, could limit
agricultural uses with domestic animals, would disturb and possibly eliminate
the current home-based business economy, and prevent enjoyment of private
property and outdoor recreational opportunities in the area. For these reasons

related to noise impacts, the Town finds that the intensity of the proposed mine
is not one that will be in harmony with the orderly development of the district.

5. Size of the site in relation to the use shall be in harmony with the orderly
development of the district

The total parcel size is 214 acres. The actual developed portion of the parcel (life

of mine) will be 89 acres. This is a land use intensity utilizing 42% of the parcel.
The 89 acre life of mine would be the largest single land use in the Town of
Nassau. Only one other high intensity, non-residential uses exists in the Town, -

the Hankle Lumber Yard (also in the RR District). In comparison, the Hankle
Lumber yard is on an approximately 2.33 acre site. The proposed quarry is ten
times larger than the other major existing non-residential use, except perhaps

for Camp Schodack. Having a land use that will become the single most
dominant land use in the district is not considered to be in harmony with the
orderly development of the district as an area designed to maintain and protect

the rural character, environmental quality and natural habitats of that part of

Nassau.

6. Location and size of the site with respect to existing access shall be in harmony
with the orderly development of the district.

This criteria requires the Town Board to evaluate how the mine affects access
and how potential traffic impacts affect the orderly development of the district.
This discussion focuses on Routes 66, 20, and 43. These have been identified as
the principal haul routes. The traffic study in Appendix H of the DEIS
concentrates on these sites, but also discusses nearby county and local roads.
The DEC Findings Statement acknowledges that potential truck traffic impacts
from mining are always a concern in those areas where residential areas co
exist with industrial uses (Findings Statement, page 2).

The traffic impact analysis (Appendix H of the DEIS) recommended that trucks

use Routes 66, 20 and 43. Other county or local roads were not considered

suitable due to weight restrictions, road conditions, and site distances. This is
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significant in that the Applicant has committed to using only these State routes
for hauling between the Nassau quarry and Applicant’s other facilities.
However, the DEIS (4.2.1.4, page 82) did not restrict travel routes for local retail
customers and there is nothing compelling those to respect transportation on
those routes. Appendix H in fact, discusses how other county highways and
local roads are not suitable for such truck traffic.

The truck traffic is e5timated to be two 35-ton material haulers moving rock
seven times per day to other TSG facilities 5 days per week. Retail operations69
are estimated to be comprised of 75% use of 21-ton dump trucks (11 trucks per
day), 15% use of 35-ton trailers (1 per day), and 10% use of 10-ton single axle
trucks (3 per day). Retail operations are estimated to make 16 trips per day
(DEIS Appendix H).

According to the traffic study, this would result in an increase truck traffic by 0.2
to 2.1% per day. An estimated 29 to 34 additional heavy truck vehicle trips per
day would be expected at the production rate of 160,000 tons per year. That
level would raise heavy truck use on Route 66 from 105 heavy vehicle trips per
day to about 136.

The analysis indicated that should production increase to require 45 heavy truck
trips per day, there would be an increase in the proportion of heavy truck traffic
on Route 66 to 10%. It estimates that the mine would need to produce 210,000
tons per year to reach that level. The analysis did not estimate impacts on traffic
at that level, but stated that additional evaluation of impacts would be needed.
(Appendix H, page 20).

The Town notes page 20 of Appendix H that states “...area impacts will be
increased by the number of haul trucks as well as the length of operating hours
and/or operating season. As such, the combination of additional truck trips and
increased repetitive heavy wheel loads will together begin to effect both
intersection operations and roadway condition with increased production.”

Conclusions of the traffic study were that for the estimated 160,000 tons of rock
produced from the quarry, the methods proposed and included in the design
are adequate to mitigate adverse impacts. The town cannot support a
conclusion of no significant impact from traffic for several rea5ons.

First, the traffic analysis used 2002 and 2003 traffic data to estimate impacts.
The Applicant has not offered any updated data to show what actually has
happened to traffic volumes in the intervening 13 years. That is important
because many changes have taken place in the region since that time including
establishment of the computer chip manufacturing in Saratoga County. These

FEIS Appendix B page 51 states in comment to a concern that ‘Retail sales on site means that all local roads must be
considered likely truck routes’ that ‘Trucks making local deliveries would have to use the same local roads regardless of the
source from which it came from.” This then, recognizes that local roads indeed may be used by truck traffic from the quarry.
69 Retail operations are not an allowable use In the RR district.
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land use changes may have increased or otherwise changed the traffic patterns
since 2003 that are not taken into consideration in the Traffic Analysis of the
DEIS. The changes that this and other growth in the Capital District has had on
traffic remains unevaluated. In order to estimate impacts, the study used a
historic 1% growth rate in traffic to estimate traffic impacts. Questions remain
as to whether the actual growth over the past 13 years corresponds to that used
in the study and whether the data remains relevant.

Second, and more importantly, the DEIS itself states that an increased level of
production beyond the 160,000 tons per year will increase truck traffic and that
additional evaluation will be needed. Page 4 of DEIS Appendix H says:

Development of Nassau Quarry distribution beyond the combined
160,000 tons per year and/or traffic beyond 10% along either NV 66 or
NY 43 near the proposed site is recommended to include a
supplemental traffic impact study to determine potential impacts not
considered part of this report.

This conclusions indicates that the actual traffic impacts with higher production
levels are not documented.

The Town notes that the 160,000 tons/year production is NOT a production
limitation. There are no production limitations imposed on the quarry. And the
quarry could produce up to 738,000 tons/year and still be in compliance with
emission limitations under the air facility certificate (FEIS 4.1.3.1 page 40). There
is no restriction on the upper limit of truck loads needed to transport product
offsite.

Thus, it is reasonably foreseeable that unacceptable traffic impacts could very
likely result under a higher production scenario at the mine. The Town has no
ability to control or even monitor the level of production at the mine. Nor do
they have any realistic ability to monitor truck traffic. Under that condition,
residents and other travelers on the roadways will have already been impacted.

Mitigation to address such a scenario of increased heavy truck traffic is likely to
include significant road changes such as widening, placement of traffic signals,
or new roads. Those are considered to be very large and significant impacts. As
such, the Town has determined that the long-term impacts of the quarry on
traffic are potentially larger than outlined in the DEIS.

Third, the Town’s concern must be more expansive that evaluating simply the
number of trucks traveling those roads. Of equal concern to the Town is what
impact the increase in the intensity of use of those roads has on the district and
character of the community. That directly influences the ability to determine if
the mine will be consistent with the orderly development of the district.
Increased intensity of use, including a large increase of Saturday truck traffic
influences perception about the desirability of traveling or living along Route 66,
both of which affect community character, and the long-term development of
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the district.

Further, the majority of the truck traffic will be 35-ton material haulers, and
when fully loaded going up-gradient, will slow traffic (page 22, DEIS Appendix
H). While the physical road capacity has been determined to accept that level
of use, it would change the efficiency of travel on that highway and thus change
the character and the perceived desirability of traveling on Route 66.

We note that pedestrians, bikers and runners are regularly seen along Route 66.
It is reasonably foreseeable that increased heavy truck traffic could make that
portion of Route 66 less desirable for those recreational users of the road. That
changes the character of the area, and would make the District less desirable to
live, work and recreate.

There is no analysis that identifies where trucks could go if Route 66 were
impaired, alternative routes that may be taken by frustrated travelers, or other
changes that would occur. It is not unreasonable to expect that people’s
perception that the highways in Town will be that they are harder to travel on.
The ultimate result could be that an increase of heavy truck traffic would change
the community character and be a disincentive to the orderly development in
the district.

Increased heavy industry-related truck traffic will not positively benefit the
orderly development in the District as anticipated by the Town.

Conclusion 1: For all the reasons set forth above, the Town has determined that the proposed quarry
does not promote the orderly development of the Rural Residential District as an area to
be maintained for rural character, environmental quality and natural habitat. These
reasons include its location within the KR District, its large size, its 6 day-per week
intensity, the large scale of the proposed use (89 acres, 100 year life), and the heavy
industrial nature of mining at the scale proposed. The nature, scale and impacts of the
proposed use are all out of keeping with the existing character and stated purpose of
the RR District are features that could stagnate development rather than promote any
kind of development. The Town sees introduction of a heavy industrial use here as
preventing the ongoing development of a variety of housing types, and that it will
stymie home occupations which rely on the peace and quiet of a rural atmosphere, and
decrease opportunities for rural living, agriculture, and recreation.

SUP Std 2. The location, nature and height of buildings, walls and fences, and the nature and
intensity of intended operations shall not discourage the appropriate development
and use of adjacent land and buildings nor impair the value thereof;

Analysis 2: This statement has three different components which the Town has evaluated
separately below. The Town considers “appropriate development’ as used in this
standard to be a) uses allowed as per the Town of Nassau Zoning Law, b) uses
developed according to the dimensions and standards established in the Zoning Law, c)
and are in harmony with the orderly development of the district (as discussed and
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defined above in Special Use Standard 1). In addition, the Town has previously discussed
in this decision that the 1986 Zoning Law intent was to allow small-scale mining as a
special use, and that large-scale heavy industrial mines were not ever considered.

A. The Buildings (location, nature and height) shall not discourage the appropriate
development and use of adiacent land and buildings nor impair the value
thereof;

Pursuant to the 1986 Town of Nassau Zoning Law (Article XII), a building is “A
structure that is affixed to the land and is designed or intended for use as a
shelter of persons, animals, property or business activity” and a structure is
“Any object constructed, installed or placed on land to facilitate land use or
development or subdivision of land.”

In relation to the mine, the Town considers the existing residence onsite (to be
converted to office use), and the proposed parking lot, paved access road, and
the processing facility to be buildings under this definition.

The existing residential structure, when converted to office use, in and of itself,
would not discourage appropriate development and use of adjacent land and
buildings, nor would it impair the value thereof. Similarly, the Town does not
consider the parking lot itself to be a structure that would discourage
appropriate development and use of adjacent land and buildings or impair their
value.

The processing facility will initially be placed at ground level until excavation
proceeds enough to move it to lower elevations. The nature of this processing
facility, the operation of which will result in noise, dust, and contribute to the
intensity of the overall use on the parcel is considered to be a discouragement
to the appropriate development and use of adjacent land and buildings. See #C
(3) below for expanded discussion impairment of the value of that land and
buildings.

B. Walls and Fences shall not discourage the appropriate development and use of
adiacent land and building nor impair the value thereof;

The proposed mine does not include any walls or fences. The Town determines
that this portion of Special Use Standard 2 is not relevant to the application. It is
noted, however, that a fence placed at the edge of the excavation area would
create a safer environment for people and animals as it would prevent access to
actively mined areas.

C. Intended operations (nature and intensity) shall not discourage the appropriate
development and use of adiacent land and buildings nor impair the value
thereof.

The Town finds that the intended heavy industrial mining operation will
discourage appropriate development and use of adjacent land and buildings for
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the following reasons:

Traffic — See also discussion above. The mining operations at 160,000
tons per year production level are estimated to increase traffic volumes.
These include two (2) 35-ton material hauler5 at seven trips per day
every 1.5 hours, and retail operations estimated at eleven (11) 21-ton
dump trucks, one (1) 35-ton trailer and three (3) 10-ton single axle
trucks for an additional 15 trips per day. Traffic on Routes 66,20 and 43
will be slowed when hauling trucks are full and traveling upgrade. An
increase of 35 heavy truck trips per day on a less travelled road like
Route 66 will be more pronounced than on roads already experiencing
heavy truck volumes. Appendix H of the DEIS recognizes this (page 20).
The examples poignantly illustrate the effect of increased truck traffic in
Nassau:

From page 20 of Appendix H: An increase in 12 heavy trucks per
day in Nassau with a 1465 AADT (traffic volume) will result in a
1.5% increase in truck traffic. The same 12 truck increase in
Columbia County with a 5721 AADT will result in only a .4%
increase in truck traffic.

Further, traffic mitigation efforts such as tree clearing, re-stripping, addition of
warning lights and signage, and change in traffic control devices) are all actions
that If needed to mitigate future truck traffic issues, would change the character
of Routes 66, 20 and 43. Increased production at the mine will increase traffic
impacts. The DEIS estimates that contribution of 45 heavy trucks from the mine
would result in 10% percent of road volume being from trucks. The DEIS
establishes that production could increase by 210,000 tons per year before
exceeding the 10% truck ratio. At that point, supplemental studies would be
needed.

Beyond the physical issues related to truck traffic, the changes in road character
would have an effect on the future orderly development of the district and
whereby the constant flow of heavy trucks, slowed traffic, and removal of the
safety for runners, the essence of the district will be altered and this will affect
the ability of current residents to maintain their quality of life and would stymie
future orderly development.

Noise and Vibration — Noise will be created above the ambient levels and is considered
by the Town as an operation that will indeed limit the appropriate development and use
of adjacent land and buildings and will impair the value of those properties by
diminishment of the peaceful and quiet character of the district. See above for
additional discussion of noise impacts.

Property values — The Applicant submitted a property value impact analysis (Grubb and
Ellis) of the proposed quarry after the SEQR process was completed. That report
concluded that the mine would not discourage appropriate development and use of
land, or impair the value thereof. They found that proximity to a quarry does not have
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an observable or demonstrable effect on neighboring property values and that the
market evidence does not show any direct correlation between median sales prices and
proximity to a quarry.

In respon5e, the Town Planning Board obtained a review of the Grubb and Ellis
Report (the Snowdon Report). The Snowdon Report raised a number of
important questions. The Snowdon analysis states that the lack of before-mining
and after-mining sales data7° leads renders the Grubb and Ellis analysis
inconclusive.

The Snowdon report discussed how property values in the Town will remain
low, and will remain that way due to many externalities, including the mine, and
that other properties would be developed elsewhere first. This means that
Nassau could continue to have or attract low property value development at
least until all other more desirable areas are built out. What is not answered is
whether the proposed mine will contribute to keeping property values low.

Neither report offered information as to the current values of the properties
within the vicinity of the proposed mine. The Town also questions why better
examples of mines (from anywhere in the country) were not utilized that would
have presented before-and-after sales data.

The Grubb and Ellis study provides property value analysis centered on
representative cases of five “comparable quarries” in the region but neglects to
discuss pre-mine and post-mine effects: These five mines were all permitted in
the late 1970s to 1980s, and the Grubb and Ellis price data only go back as far as
2000. The Grubb and Ellis study essentially demonstrates very little effect on
recent home sales of mines at distances of between zero (0) to three (3) miles.
What if all property values were affected within three (3) miles? What if the
effect extended to five (5) miles? Does it make a difference that these were all
well-established mines and not new ones? What does people’s perception
about quality of life mean and how does it influence property value and the
market.

As part of the Town Board public hearing record, the Town received
documentation provided by Diane Hite, PhD, Professor at the Auburn University
Department of Agricultural Economics and Rural Sociology to Charles Sullivan.
That analysis of property value impacts (The Impact of Hard Rock and Gravel
Mines on House Prices in Upstate New York) applied a scientific model (Hedonic
Price Model) to analyze the effect of mining operations on house values. This
study used a large dataset on housing sales in areas surrounding three industrial
stone mines and one sand/gravel mine in Columbia, Saratoga, and Renssealer
counties. The Hite study offers information in opposition to the Grubb and Ellis

The Town notes that such sales data actually does exist In the county clerk records or assessor records of the various towns
where such properties are located. The fact that this data is just not available through a service that appraisers’ typically utilize
is not a valid reason to indicate data does not exist.
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analysis. Hite’s study concludes that mine operations are a disamenity that
would have a negative impact on property values ranging from a 7.5% to 36%
discount. Related to these discounts, she concludes (page 12) that ‘These
discounts are statistically significant at the 99+% level; such a high degree of
significance leads us to conclude that, without a doubt, the quarry that Troy
Sand & Gravel Co., Inc., proposes to develop and operate in the Town of Nassau,
Rensselaer County, New York, will have a deleterious financial effect on existing
homeowners.’

Impact on property values have been a constant and large concern among
residents and landowners of Nassau. As part of the SEUR record, the Town has
received numerous affidavits from residents that indicated that they would not
have considered buying property in Nassau had they known about the mine,
that they would sell their property, or that they are concerned they will never
be able to sell their property.

The public record contains an abundance of information from landowners who
feel that they will have difficulty in selling their properties if the mine is in
operation, and that it will deprive them the ability to sell or develop additional
residences on land already owned.

The Town notes that this criteria requires that new special uses do not
impair the value of adjacent land and buildings. Most of the discussion
has been oriented to monetary value as discussed above. However,
‘value’ is not just monetary value, but the value of that land and
buildings to its owners. Thus the Town must consider how introduction
of a heavy industrial use adjacent to rural residential properties affects
value71. This decision documents the noise, vibration, traffic, visual
character changes, and other affects that, according to public input
received (DATES) shows that our residents feel strongly that the
proposal will impair the use of their property. This is a significant
adverse impact that impairs the value of adjacent land and buildings.

Growth inducing Impacts. Chapters of the DEIS only briefly discusses growth inducing
impacts. The 4-paragraph discussion in that DElS section states that ‘aggregate mining
has very little potential to promote growth.’ There is no other information, rationale or
data given to support that statement. The Town has a mandate through the Zoning Law
to consider all future impacts. The question on whether the mine will spur additional
industrial growth pressure, ancillary businesses, or other land uses not currently
anticipated is an important question not answered by this section of the DEIS.

The Town concludes that the nature and intensity of the proposed mine is such that the
neighborhood, district and Town would become less desirable as a residential area. The

71 This sentiment is exampled through a statement at the August 25, 2DB Town Board meeting in which it was stated “Science

doesn’t have to tell me that particulate matter, and noise on a lot would be less appealing.” And, that the Town Board Is

concerned about current land uses being able to be continued, that current residents pay the taxes, and they need to be
protected.
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reasonably foreseeable result of this is that surrounding land would become less
desirable for residential use. This could pressure landowners into converting lands to
commercial uses and there may be pressure over time to convert the RR district to allow
for other industrial or large commercial uses. Conversely, the mine can serve to stagnate
growth and lead to the deterioration of rural development.

Conclusion 2: The Town Board finds that the nature and intensity of the proposed mining operations is
such that it will discourage appropriate development and use of adjacent land and
buildings. It would change the historical development patterns trending to use of land as
rural residential and would remove 214 acres of land suitable for such development.
The size of the proposed mine is out of scale and inconsistent with residential and
home-based occupations reliant on the peace, quiet, and rural character of the RR
district. The intensity of the mine is such that noise, traffic, and vibration, even when
mitigated, is inconsistent with the both the purposes established in the zoning and the
expectations of landowners and residents of the RR district. Further, the Town finds that
an industrial scale mine would not serve to increase or maintain either monetary
property values or personal property values in the district and that based on the public
record, that such values would be impaired.

SUP Std 3. All parking and service areas shall be screened at all seasons of the year from the view
of adjacent streets and residential lots and the landscaping of the site shall be in
character with that prevailing in the neighborhood;

Analysis 3: All parking and service areas shall be screened at all seasons of the year from the view
of adjacent streets and residential lots:

The parking and service areas proposed in the mine include the office (in the existing
residence), employee parking, retail parking, office and structures such as emergency
turn-around, well site, and septic tank/field. For Phase 1, the service area will further
include the processing facility until that moves further into the excavated area in Phase
1. According to the DEIS (Appendix J), these service areas will not be visible from Route
66.

0 There is no data available specifically discussing the parking, service areas and
processing facility views from adjacent residences. The visual assessment
conducted as part of the DEIS did not evaluate visual impact of those features —

only of the actual mining operation. It is unknown if any residences will be able
to view the parking and service facilities. However, screening of the service
areas could be included as part of an approved site plan by the Planning Board.

Landscaping of the site shall be in character with that prevailing in the neighborhood.

Our analysis of this criteria uses the term ‘landscaping’ to mean plantings and
improvement of an area through placement of vegetation and other features as well as
the broader view of a landscape.

From this perspective, there is no landscaping included in the plans for the proposed
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mine. The plan does include leaving wooded buffers as part of the mitigation along the
edge of mine.

The site plan does not however, include any landscaping at the entrance to the mine
along Route 66 to be used for screening or buffering. The current access is a small,
driveway-scale road. This will be replaced with a much wider and paved accessway. As
per the DEIS/FEIS/Findings (at Page 3), the proposed access to the mine will consist of a
realignment of the curb cut, a wider and paved access road to the mine, removal of
trees to create longer site distances for trucks, and creation of a detention pond located
along, and visible from Route 66.

That feature will result in a change of character in that area, and no landscaping is
included. The DEIS/FEIS did not evaluate those changes, nor did it include any
photosimulations, ground elevation drawings or other plans for the Town to see what
impacts those changes to the access would have. Here, lack of any planned landscaping

will change the character of that area of Route 66, which is directly across the street
from an existing residence.

Secondly, based upon the Town Board members’ own intimate knowledge of the area,
the current character of the neighborhood along Route 66 is largely woodland with

pockets of residential structures and lawns. Route 66 has long stretches of tree lined
travelways with narrow shoulders. The discussion below illustrates this point and the

pictures72 show the existing rural character of Route 66 and how a large commercial
operation with 234 lane paved road, cleared right of ways, and removal of vegetation is

not in character with the remainder of Route 66 here.

Picture 1: View of the current driveway entrance to the mine looking north.

72 Photos from Google Earth.
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Picture 2: Current view of the proposed access site looking south on Route 66.

The two major intersections north and south of the site are Hoags Corners, an
intersection with several residential structures (See Picturel) and the Route 66/Route
43 intersection.

Occasional driveway cuts exist along Route 66. Driveways are predominantly unpaved
and narrow. Local roads intersecting are local roads (See picture 3 of Gardner Hill Road),
or other similar state highways (See Picture 4 of Hoags Corner, Picture 5 of Route 43/66
intersection).

r

Picture 3: Gardner Hill Road
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Picture 4: Intersection at Hoags Corners, south of the proposed site.

I

I

Picture 5: Intersection of Route 66 and Route 43, north of the proposed site.

Conclusion 3: wooded buffers around the life of mine area will remain and will be in character with
the prevailing conditions in the neighborhood. Acce55 road infrastructure, removal of
trees, road widening, and installation of a grassed detention pond along Route 66 will
not be buffered and will not be consistent with the prevailing conditions of the broader
landscape.
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SUP Std 4. The character and appearance of the proposed use, building, structures and outdoor
signs shall be in harmony with the character and appearance of the surrounding
neighborhood.

Analysis 4: This standard requires the Town to ensure that:

• The character and appearance of the proposed use shall be in harmony with the
character and appearance of the surrounding neighborhood.

• The character and appearance of the proposed building shall be in harmony with the
character and appearance of the surrounding neighborhood.

• The character and appearance of the proposed structures shall be in harmony with the
character and appearance of the surrounding neighborhood.

• The character and appearance of the proposed outdoor signs shall be in harmony with
the character and appearance of the surrounding neighborhood.

Background on Character

The term “character” is considered by the Town to encompass all the natural and man-made
features that makes the Town of Nassau unique. It generally incorporates the “sense of
place”. That sense of place is defined through local conditions and values. It is important to
note that “character” does not address solely the visual or aesthetic character of a
community. In fact, land uses can have significant effects on a community’s character even if

aSh that use can’t be visually seen. That is because character is the unique combination of built
‘lIP and un-built environments, along with the community’s economy, demographics, activities

and values. This can be illustrated by analogy. Community character is more than just visual
or aesthetic character just as the character of a human being is not defined by a person’s
physical appearance. With a human being, the character of the person, who that person is,
encompasses a complex variety of traits, some of which are tangible and some of which are
intangible. When we talk about community character and a “sense of place”, we are talking
about the complex composite that gives a certain place its identity, the “feel” or “spirit” of
the place.

Part 7.1 of this decision sets forth a description of the history of the Town of Nassau. This
history provides one window into the character of the Town and its people by relating how
the Town has grown as a community over the years. In Part 7.3 of this decision, there is a
description of the spirit or sense of place that is Nassau today. This description is based on
Town Board members’ knowledge of Nassau today. As residents of the Town, and as elected
officials, they are uniquely qualified to know their Town’s character, its spirit and sense of
place.

In its Zoning Law, the Town has defined its desired character through its statements on the
purpose of the Zoning Law, and the statements of the purposes of the individual zoning
districts. The zoning purpose statements reflect the desired state of built and unbuilt
resources in Town. They articulate what is of importance to the Town of Nassau. They are
set forth in the 1986 Nassau Zoning Law at Article I, Section C, and those purposes are to:

• protect the Town’s rural, scenic, historic, aesthetic, economic, recreational and
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environmental qualities;
• promote agricultural and forestry practices;
• provide adequate air, light and privacy;
• permit business and economic development;
• preserve and protect the physical characteristics of soils, topography,

vegetation and water sources;
• encourage the traditional uses of Hamlet areas;
• provide security from fire, flood and other dangers;
• protect the public health, safety and welfare;
• protect public and private property;
• prevent overcrowding of the land;
• facilitate efficient and adequate provision of infrastructure (streets, traffic

access, water supply, sewage disposal, and various public facilities and services);
• permit the continued operations of non-conforming uses; and
• encourage the management of natural resources ... to ensure that their

economic, recreational, social, health and aesthetic benefits will remain.

What is the Character and Appearance of the Surrounding Neighborhood?

As stated previously in this Decision, Nassau has developed firmly in keeping with a rural
residential character by capitalizing on the beautiful rural landscapes, historic sites, as well as
productive and expanding agricultural areas interspersed with thriving small and home-based
businesses. In fact, the description of the character of the Rural Residential zone as it is set forth
in the 1986 Zoning Law, accurately describes the present character of the lands in the district.
This character is particularly evident in the area of the Town where the mine is proposed to be
located. Pictures 1-5, above, illustrate the immediate area of the mine along Route 66. Overall,
the ‘neighborhood’ consists of small and large lot residential uses, some of which have home-
based business, and undeveloped woodland with moderately steep sloped hills. Access is
through two-lane State routes 66, and 43 along with County highway and low-volume local town
roads. The following map shows the location of the mine in relation to existing residences.

The area immediately surrounding the mine is rural in character, but not sparsely populated, as
is shown by the map included in the discussion in Special Use Standard 4 below.

Special Use Standard 4. The character and appearance of the proposed use, building,
structures and outdoor signs shall be in harmony with the character and appearance of the
surrounding neighborhood.

The proposed use is a heavy industrial use that will require the removal of 79 acres of
forestland, destruction of stream and small wetland habitats, creation of 3,000’ long,
and 1,000’ wide vertical cliff faces, creation of at least 30’ high earthen berms, and is an
operation that proposes 6-day per week quarry operations. Those operations include
blasting, rock crushing, earth-moving and stockpiling, retail sales, and the movement of
dozens of heavy trucks in and out of the location to area roads. Associated with these
activities are documented increases in noise, vibrations, slowed traffic, re-routing of
watersheds, creation of stormwater detention ponds, emission of dust and other air
pollutants, and altered views of the landscape from over five(S) miles of public use
roads and 5,000 acres of private land (see discussion of visual impacts, below). This is
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the future character for this area of the Town if mining were to take place and it is
projected to last up to 150 years (without the need for any expansion of what is
currently proposed).

It is in direct contrast to the existing and desired neighborhood that is a rural, low-
density bedroom community dominated by undeveloped forestlands, and an economy
and quality of life reliant upon that very character. Its abundant outdoor recreation is
highly valued by residents and visitors and include hunting, fishing, hiking, skiing, trail
riding, and birding — all of which rely upon the rural character and environmental health
of the area. This is the character and appearance that uses approved with a special use
permit must be in harmony with.

This special use permit criteria is decisive. It requires the Town to ensure that proposed
uses shall be in harmony with the character and appearance of the neighborhood.
(Emphasis added). SEURA asks the Town to evaluate “reasonably foreseeable impacts”,
not speculative ones. The description above is not speculative. DEC, through their own
Findings recognizes that “This mine will be a heavy industrial facility which represents a
change in the immediate area which is currently rural, wooded and sparsely populated
with residences.” (Page 10). This statement is clearly a recognition that there will be a
change in character. The Town concurs and has determined this special use criteria
cannot be met.

The Town considers the mine to be inconsistent with the character of the community
specifically for the following reasons:

a. The mine will create a land use that is in direct contrast to the existing and
future desired land uses. It will alter the character of the surrounding
neighborhood by replacing a large area of undeveloped woodland and its
associated wildlife habitats and ecosystem functions on the Rensselaer Plateau
with intensive industrial operations that will still create, even if mitigated, dust,
noise, vibration, heavy truck traffic, loss of habitats, and sharply defined cliff
faces in sharp contrast to the character and appearance of the existing
neighborhood.

b. The nature, location and intensity of the mine operation will alter the real and
perceived nature of the district as a rural, quiet, peaceful and undisturbed
location. Residents do not live, work and play in Nassau because it offers close
proximity to many services, commercial amenities, or easy access to crushed
rock sources. Rather, they live, work and play in Nassau because of its rural
character, healthy environment, and quality of life. The DEIS and Findings
Statement frequently refers to the “sparse” population density of Nassau. It is
used in the context that because there are few people around the mine, there
will be less impact. But the Town disagrees.

The Town of Nassau is a rural community with low population density. Low
density is what exists, is desired, and is what characterizes Nassau. In this
evaluation, the Town isn’t evaluating the impact based on the number of
residences. There is no basis within the zoning for the Town to evaluate impacts
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based on the number of people impacted. The Town takes responsibility in
ensuring that future growth and development maintains the quality of life as
articulated in the zoning purpose statements for all its current and future
residences. The qualifier that the impact is lowered due to low density is not
acceptable to the Town Board.

The DEC inaccurately drew the conclusion that the impacts of this mine would
be felt by very few people. This conclusion rests upon DEC’s reasoning that,
because this is a low density area, the area is sparsely populated, and therefore
the impacts affect only a few. The mine is NOT located in a sparsely populated
area as referred to in the DEIS and Findings Statement In fact, there are 12
residential parcels within 500 feet from the proposed mine, 22 at 1,000 feet, 26
at 34 mile, 106 within 6 mile, and 291 residential parcels within 1 mile. (See
Picture 1 in the foregoing Findings Statement) That is 92.68 residential parcels
per square mile. The 2010 census counted 4,789 people in the Town. According
to the Census, with a 2.6 people per household, that equates to approximately
756 people, or about 15% of the Town’s population that lives within 1 mile of
the mine.

c. The DEIS and FEIS record shows that adverse impacts are mitigated, rather than
avoided. The Town considers the synergistic effects, caused by the interaction
between multiple direct effects documented in the DEIS (air, noise, water,
vibration, traffic, community character, and visual impacts) along with impacts
identified by and documented through a comprehensive set of public records to
be a significant impact. It considers the combination of impacts to be more
severe than the sum of the individual effects and that no level of mitigation can
counter this synergistic effect. Taken together, all the impacts would create a
land use that cannot be in harmony with the character and appearance of the
neighborhood. The Town has analyzed all the various individual impacts that
have been identified.

d. Visual impacts are considered to be significant adverse effects. The mine will
change the viewed landscape from at least 31 different public use locations in
Town and approximately 5.26 miles of public use locations will be able to view
the mine or mine operations at some point during the decades of operation.
Visual impacts will range from viewing tree removal to views of at least a partial
excavation area. The currently forested, unfragmented hillside will be de
forested and natural topography interrupted with sharp cliff faces. It will be
decades before any new vegetation will grow large enough to ‘soften’ those
edges.

Of the 50,265 total acres of land in the 5-mile radius around the mine, the DEIS
indicates that 10% will have at least some views of the mine.73 That equates to
5,026.5 acres. Over 5-miles of distance was shown to have views of mining
operations of some kind. Five (5) miles of changed views is considered to be

This is calculated using GlS software using the DEI5 statement that at life of mine, that 90% of views of the site will be
blocked by topography or vegetation. That 10% of area, within a S-mile radius equals 5,026 acres.
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significant.

The study determined that within those 5,000 acres with view areas, of 51
different public use locations. Of those 51 locations, 31 locations (62%) will have
visual impacts (Table 1, Appendix i).74 The lineal feet of visual impact
established in Table is equals over 5.625 miles of views of the mine. The lineal
feet of visual impact established in Table is equals over 5.625 miles of views of
the mine. That is a significant impact.

The DEIS/FEIS and DEC Findings Statement includes an analysis of visual impacts
of the mine. The conclusion of that study was that “over 98% of the land within
5 miles of the quarry was determined to not have views of the quarry due to
vegetation and/or topography.” They state that the majority of areas with views
will only have views of tree removal and that no location will see changes in the
ridgeline.” (DEIS 4.2.2.1). This discussion obscures the fact that the remaining
2% of locations within the S mile study area will see the mine DURING PHASE 1.
Comparison of DEIS Appendixi —Viewshed Map CLA2 with Viewshed Map CLA1,
at full build out, shows a significant increase in the amount of land that will view
the mine through phases 2 through 6.

Change to visual character of the area is a critical concern to the community.
The public record includes numerous comments raising this concern. As part of
that public record, a professionally developed viewshed analysis and additional
photosimulations were completed and presented to the Town Board.75

II, Regardless of this study or the public comments, the actual data and evidence in
the DEIS itself indicates the kind and type of stark visual contrast the mine will
cause.

The DEIS separates out visual impacts of tree removal from those of at least
some portion of the excavation. But the Town views both as visual impacts and
does not discount the 13,000 feet or 2.46 miles of land at a minimum that will
see changes in the landscape due to tree removal. Further, the 22 locations
estimated to have at least a partial view of the excavation equals 16,700 feet, or
3.16 miles of impact.

The Town recognizes that views identified are of partial excavation areas. We
also recognize that long-term reclamation of the bench areas will “soften” the
impact of the cliff faces. However, that reclamation will not only take decades to
occur, but it will take decades more for vegetation to grow to such height as to
serve that purpose.

The Town disagrees that the “effect of the excavation on the visible pattern is
generally consistent with the character of the surrounding landscape in that the
excavation will not significantly change the visible scale or character of the

This was calculated from public source GIS topographic data using ESRI ArcGlS software. Lineal feet with views of the mine
were calculated using figures from Table 1 of the DEIS visual Impact Study (Appendix J).

July 13, 2015 public hearing submission of charles Sullivan.
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existing excavation area or surrounding landscape by permanently disrupting
any critical visible horizon line” (DEIS, p. 16, Appendix). Photosimulations in the
DEIS and public record illustrate the contrast between the mine and
surrounding landscape. This conclusion that ties “no impact” solely to the
observation that there will be no disruption of the horizon line is narrow at best.
The Town concurs that the plans will not likely change the horizon line (assumed
to mean the ridgeline or top of the hillside seen). However, the town cannot
accept that impacts are determined solely based on changes to the horizon line.

The analysis says: “[a}lso, visual exposure by the contrasting color and texture of
proposed excavation areas is contained well within the site due to adjacent
topography and significant existing vegetation.” That statement ignores the fact
that at least 5.62 miles of public use areas have been shown in the DEIS to view
at least part of the mine. The photosimulations themselves show several views
where there IS significant contrast in color and texture. The Town finds that
changing a landscape of a vegetated, undisturbed hillside with the sharply
defined, gray cliff faces of an excavated area is a significant contrast. The Town
also finds that the data provided in the DEIS analysis does NOT show
insignificant impacts.

Besides public areas along roads, the majority of that land is privately owned.
The views of the mine, whether of tree removal, partial excavation or full
excavation does change the landscape and the visual experience of the
landowners. While the horizon line may not be interrupted, users of this lands
will be cognizant of a different land use and landscape change, and it will
change the character of their viewing experience. An industrial mine in the
midst of this will certainly change the visual character of the area. Altered views
for over 5000 acres of land is considered a significant impact and one that is a
change that is not in harmony with the character and appearance of the
surrounding neighborhood.

e. Removal of stream habitats (Stream #3 from DEIS), small wetlands, vernal pools,
and woodland habitats does not maintain the character or appearance of the
neighborhood. Such losses may have broader effects by impacting the ecological
functioning of the Rensselaer Plateau — recognized by New York State as the
fifth largest forested area in the State.

f. The inclusion of private land as a buffer and mitigation is not acceptable. The
Towns’ opinions is that all impacts must be avoided beyond the property lines of
the mine. Use of those private lands as further buffers to mitigate dust,
vibration, and noise impacts unacceptably limits the use and enjoyment of
private lands near the mine.

g. The Town has testimony from area residents who indicate that their livelihood
will be significantly impacted because their home-based businesses rely on the
current character of the area. Not only does this impact those individuals, but it
could mean that those residents, who contribute to the economy and social
fabric of the Town will move elsewhere, thus changing the character of Nassau.
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The mine will be a disamenity to existing residential neighbors and for those
that have home-based businesses tied to the character of the neighborhood.

h. The mine offers no positive benefits to adjacent landowners, residents in the
District, or the Town as a whole.

It is reasonably foreseeable that the mine will create conflicts with neighbors
and that changes the character of the community.

j. Character of the neighborhood will be affected by such documented impacts,
including but not limited to, such as increases in numbers of heavy truck traffic
traveling on a currently sparsely traveled route, especially on Saturdays.
Increases of heavy truck traffic will change the immediate character of that
portion of Route 66 and nearby hills by increased noise, increased air emissions
and slowing of traffic which are currently not the characteristic of the low-
volume conditions of Nassau’s roads.

k. The Town Board has analyzed data provided about possible impacts from the
mine on property values from different sources, as discussed above (including
the Grubb & Ellis Report, Snowdon Report, Hite Report, and Public Comments).
Based on careful analysis of data and public input76, the Town believes a
reasonable conclusion is that property values will be diminished because the
area will become less desirable to work, live and play for all the reasons
discussed above, and that perception will serve to decrease the overall value of
properties in Nassau.

Since the character of the neighborhood is partly defined by the other land uses
in the district, if property values are adversely impacted, then the number, type,
and value of new residential land uses can change. Thus the mine would not be
in harmony with the character of the neighborhood.

m. Pursuant to the Town of Nassau Zoning (Article XII), a structure is “Any object
constructed, installed or placed on land to facilitate land use or development or
subdivision of land.” The processing facility, parking lot, access road, and
detention ponds are considered structures. The access road will be a visible
feature of the mine. All passersby on Route 66 will have views of the access. A
50’ wide paved road, with 100’ gravel section and required tree clearance for
site distances, and detention ponds will be created where a narrow, gravel
driveway and heavily tree line shoulders currently exist. (DEIS Appendix H). This
is in comparison to most other locations along that portion of Route 66 being
residential driveways, county highways, and an unpaved local road. Although

76 Questions posed by the public leads us to conclude that the proposed mine will have profound impacts on the character and
perception of our Town. These questions include: Will adjacent landowners be able to sell and/or develop their land In the
future?; will land be less likely to be sold near a mine than other places? Does having a mine in place discourage other kind of
development that may be allowed in the district? What other types of development may be encouraged that are also not
consistent with character and appearance? The Town believes that these questions are valid, and that they have not been
adequately answered in the documentation received.
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there is no 5ign proposed for this location, these changes will alter the character
of Route 66, at least in the vicinity of the access road. (See above for pictures 1-
5 that show current character along Route 66). The access road will be a
structure that will not be in harmony with the character and appearance of
Route 66.

n. There are no signs proposed for the quarry so this portion of special use criteria
#4 is not relevant.

o. The Town rejects the Applicant’s statement that community character will not
be affected simply because 125 acres of land will remain in its natural state and
because reclamation will be completed (Applicant’s Project Summary, June 2,
2015, page 15). No reclamation can undo 100+ years of noise, dust, vibration,
traffic, visual impacts, possible loss of property value, introduction of a land use
that changes or prevents the orderly development of the district, loss of
ecosystem functioning, loss of wildlife habitat, and increased erosion and
sedimentation.

Conclusion 4: In analyzing community character, it is the responsibility of the Town to integrate all
these individual impacts to understand how they interact and combine to affect
character and appearance of the neighborhood. In analyzing this criteria, the Town
considers a heavy industrial mine as a land use that moves the community in the
opposite direction of where it is at and where it wishes to be in the future. The very
nature, scale and location of the proposed mine is in stark contrast to the
neighborhood. The Town finds that the proposed mine will not have a character or
appearance that will be in harmony with the surrounding neighborhood.

Part 9. Public Hearing Comments

On July 13, 2015, the Town Board held a duly noticed public hearing on the Troy Sand & Gravel special
use permit application. This public hearing was held for the purpose of complying with the NYS Town
Law, and also, as a more practical matter, for good governance. This was discussed in greater detail
above.

The public hearing was largely attended, and the Town Board was able to hear from local residents,
residents from neighboring towns, and several professionals. Those who spoke at the public hearing
were largely against the proposed mining, and addressed various issues that included a range of topics.
Concerned residents and professional addressed issues such as noise, blasting, air and water quality,
traffic safety and increased impacts, property value and tax basis, and visual impacts.

Many individuals commented on the compatibility of having a heavy industrial use in the quiet Rural
Residential district, and stated that such a use was not in harmony with the orderly development or
community character of the area. A few individuals expressed concern with their home occupations,
which rely on a quiet and peaceful atmosphere. For example, one resident (Richard Sahr) operates a
Healing Touch practice, an energy therapy, out of his home, and another resident (Tina Vanderhoef)
operates a daycare off of Route 66, where she is concerned the safety of the children with traffic, and
whether parents will keep their children enrolled if the daycare facilities are near a hard-rock quarry and
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where the frontage road to her home daycare business will increase with heavy industrial truck traffic.

Residents also addressed the criteria of the 1986 Zoning Law, often reciting the four criteria that all
special use permits must comply with, and stating that a hard-rock quarry does not fit within the
character and location of the Rural Residential district or its stated purpose.

In addition to individuals addressing the Town Board, several visual presentations were made, which
addressed visual impacts, groundwater impact, blasting and noise impacts, and property values.

Finally, several comments were received addressing the proposed gas pipeline for the Town of Nassau,
that many expressed the impacts of this gas pipeline had not been considered or addressed in any of the
impact statements because it had not been accepted at that time.

The Town Board appreciated all the comments it received prior to and during the meeting and has taken
them into consideration as they relate to the Town’s zoning authority.

Part 10. SEQRA Findings Statement

Pursuant to Article 8 (State Environmental Quality Review Act : SEQRA) of the New York State
Environmental Conservation Law and 6 NYCRR Part 617 of the SEQRA Regulations, the Town of Nassau
Town Board, as an Involved Agency, issues the Findings Statement below.

Findings Statement

Applicant: Troy Sand & Gravel, Co., Inc.

Name of Action: Proposed Nassau Quarry

Description of Action: The Applicant, Troy Sand & Gravel, Co., Inc., proposes to construct and operate
a hard rock quarry within a life of mine area of 89 acres of a 214 acre parcel, to
be operated in six phases. The proposal includes blasting, the operation of
portable crushing equipment, and the implementation of a stormwater
management plan. The expected life of the mine will exceed 100 years.

Project Location: The quarry is proposed to be located on the east side of Route 66, south of the
intersection of Radley Road, in the Town of Nassau, Rensselaer County, State of
New York.

Project History: The application for a Mined Land Reclamation permit was received by the New
York State Department of Environmental Conservation (DEC) on December 4,
2003. The DEC (Region 4) declared themselves to be Lead Agency for the
environmental review of the proposed action. A Positive Declaration was issued
by DEC on April 23, 2004. An initial comment period for scoping was closed on
September 17, 2004. Scoping was later reopened to consider a “retail sales”
component of the project and then closed again on March 25, 2005. The Draft
Environmental Impact Statement (DEIS) was accepted on June 7, 2006, and the
public comment period was extended through August 21, 2006. The Final
Environmental Impact Statement (FEIS) was determined to be complete and

85



was accepted by the Lead Agency on April 16, 2007. Public notice of the FEIS
acceptance commenced on April 16, 2007, and expired on May11, 2007. The
Lead Agency issued its Findings Statement on May 21, 2007.

Coincident with the application to the DEC for a mining and other associated
permits, the Applicant applied to the Town of Nassau for a special use permit
and for site plan approval.

Agency Jurisdiction: The Town of Nassau Town Board is the municipal body in Nassau which has
approval authority over the Applicant’s special use permit application, and as
such is an Involved Agency, under SEURA.

Preface

A findings statement is a written document prepared following acceptance of a final environmental
impact statement (FEIS). A positive findings statement means that, after consideration of the FEIS, the
project or action can be approved, and the action chosen minimizes or avoids environmental impacts to
the maximum extent practicable. For an action which can be approved, an agency’s findings statement
must articulate that agency’s balancing of adverse environmental impacts against the needs and
benefits of the action. If the action cannot be approved based on analyses in the FEIS, a negative
findings statement must be prepared, documenting the reasons for the denial. DEC, SEQR Handbook, 3d
Ed., 2010, at p. 142.

The DEC was the Lead Agency for this project. As a governmental body with permit approval authority
over this project, the Town of Nassau Town Board was an Involved Agency for this environmental
review. For SEQRA purposes, an agency is “involved” if it has a discretionary decision to make regarding
some aspect of the action. DEC, SEW? Handbook, 3d Ed., 2010, at p.62. When a Lead Agency has made a
Positive Declaration as its Determination of Significance (as is the case here), an Involved Agency has a
responsibility to make its own separate SEQRA findings before it makes its final decision. DEC, SEQR
Handbook, 3d Ed., 2010, at pps. 63 and 143. This Findings Statement satisfies that obligation.

In DEC’s own generic EIS drafted with regard to its revised SEQRA regulations, it says:

it is the responsibility of each involved agency to make an independent review of the [final]
EIS and to issue its own findings statement. NYSDEC, Final Generic Environmental Impact
Statement Including Final Regulatory Flexibility analysis for Revisions to 6 NYCRR Part 617 (Feb.
18, 1987), at 5. (Emphasis in original).

The DEC SEQR Handbook addresses the issue as to whether an Involved Agency’s findings must agree
with the findings of the Lead Agency. The SEW? Handbook states:

9. Can findings differ among involved agencies?

Agencies involved in the same action may have entirely different findings. This can result from
agencies’ differing balancing of environmental impacts with social and economic factors, as well
as from fundamental differences among agencies’ underlying jurisdictions. An involved agency is
not obligated to make the same findings as the lead agency or any other involved agency.
(Emphasis added) NYSDEC, SEW? Handbook, 3d Ed., 2010, at p. 143.
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Facts and conclusions relied upon to support this decision

Project and Setting

The Applicant Troy Sand & Gravel, Co., Inc., proposes to construct and operate a hard rock quarry
within a life of mine area of 89 acres of a 214 acre parcel, to be operated in six phases. The proposal
includes blasting, the operation of portable crushing equipment and the implementation of a
stormwater management plan. A summary of the Applicant’s Quarry proposal is set forth in Part 7.6 of
this Decision of which this SEQRA Findings Statement is a part, and is incorporated herein by reference.

The environmental setting of the Applicant’s property is set forth in Part 7.5 of this Decision of which
this SEURA Findings Statement is a part, and is incorporated herein by reference.

A history of the Town of Nassau and the evolution of land use regulation in the Town, the Town’s
physical characteristics, and a discussion of the character of the Town of Nassau are set forth in Parts
7.1, 7.2, and 7.3 respectively of the Decision of which this SEURA Findings Statement is apart, and is
incorporated herein by reference.

Fugitive Dust Control/Air Quality

Annual emissions will include 6.1 tons PM2.5 (Particulate Matter), 46,000 pounds nitrogen oxide, 1,374
pounds of volatile organic compounds (VOC5), 7,888 pounds Sulfur Dioxide, 10,725 pounds Carbon
Monoxide, 21 pounds of hazardous materials, including 11.1 pounds of Benzene. These are all
compounds with known health hazards (DEC Policy CP-33) and identified in the DEC Findings Statement
as significant. Mitigation measures will eliminate 70% to 90% of the dust (DEIS REFERENCE). Some
emissions will not be mitigated. Although this level of emission does not exceed the State regulatory
threshold according to DEC, the Town finds that the level of unmitigated air pollutants, cumulated over
decades, results in an unacceptable risk to health to those residents in the nearby vicinity of the
proposed mine, an unacceptable contribution to the regional airshed, and is inconsistent with the
environment and character of Nassau. Given the present levels of air particulates in the Town, or more
pointedly, the lack of those particulates, this will be a significant and drastic adverse change.

The DEC study includes data from receptors extending off-site to the nearest residence, as opposed to
the property boundary of the proposed mine. No data is given in the DEIS about what the fugitive dust
levels would actually be at the property line, or on lands between the property line and receptors
studied. DEC relies upon private, non-mine lands to provide additional buffer for dust mitigation. This is
evidenced by the DEC Findings Statement “there is ample distance in which to settle before reaching
receptors.” This implies that dust will settle beyond property lines on private lands as part of the
mitigation of adverse impacts. That does not take into consideration that future receptors may be built
on private lands between current receptors and the property line.
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I

Picture 1: Map of Residential
Parcels at Various Distances
to Mine. The black lines in
this map show 200’, 500’,
1,000’, 34 mile, 34 mile, and 1
mine from the mine property.
Green/yellow colors show
residential parcels within
those distances. The purple
squares are the home
locations within the
residential parcels.

DEC also noted that, mining in a deep hole was considered to be a significant source of mitigation for
dust control. There was no study or scientific modeling to back that statement up and no data given as
to the amount of fugitive dust that will be unmitigated in the early years of Phase 1. Further, it will be
years of quarrying before the hole is sufficiently deep to move the processing facility to a lower level
where benefits of topography could mitigate fugitive dust.

No active measures were included in the plan to mitigate dust from blasting. The SEQR record indicates
that blasting creates dust and flyrock when improperly conducted and offers best management
practices as mitigation to ensure proper blasting. There is no data given as to how much could be
produced, nor how often mistakes or improper blasting takes place using other mine data for
comparison.

FINDINGS FOR FUGITIVE DUST CONTROL/AIR QUALITY: The DEC notes that fugitive dust and air quality
are a typical concern for mining operations. Although some emissions may be mitigated, and are below
the New York State’s regulatory threshold, it still evinces that dust and air quality issues will still exist.
The Town, when compared to its present air quality level, find that this increase of unmitigated air
pollutants, especially given its impact over time, is an unacceptable risk to health, an unacceptable
contribution to the regional airshed, and inconsistent with the environment and character of Nassau.

Truck Traffic

According to the EIS, at least 34 additional heavy truck trips per day will be created at a 160,000 ton per
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year production level. This intensity will be maintained 6 days per week. The percentage of heavy truck
traffic will increase as production increases. The DEIS indicates that when the heavy truck share of traffic
reaches 10% of the total vehicular travel on Route 66, that traffic impacts will need to be re-evaluated.
Forty five trucks per day would result in an increase in the proportion of heavy truck traffic equaling
10%. There are no limits to control the number of trucks other than limiting the total annual operations
to 2,000 hours. The Town has no way to monitor or control production, thus the actual impacts, which
are based on mine production levels, cannot be determined.

Page 20 of Appendix H states that “...area impacts will be increased by the number of haul trucks as well
as the length of operating hours and/or operating season. As such, the combination of additional truck
trips and increased repetitive heavy wheel loads will together begin to effect both intersection
operations and roadway condition with increased production.”

Changes in truck volume, speed on roads, and noise will adversely impact the character of the road and
the surrounding areas as compared to the present volume of traffic on Route 66.

FINDINGS FOR TRUCK TRAFFIC: The Town does not dispute that Route 66 may be able to physically
handle heavy truck traffic estimated at a 160,000 tons/year production level. However, our concern is
that heavy truck traffic impacts will increase as production increases, that impacts from heavy truck
traffic, about a 10% truck volume on Route 66, has not been mitigated, and that heavy truck traffic will
affect the character of the area. The Town is particularly concerned that the changes in truck volume
will affect drivers’ safety, travel efficiency, increase noise volumes, and will impact character associated
with this increase of heavy truck traffic.

401 Noise/Operating Hours

As per the noise study conducted pursuant to DEC Assessing and Mitigating Noise Impacts, a 6.0 dBA in
noise over ambient conditions was used to determine whether there is a “significant” noise impact. Of
critical importance is that the noise study showed that six of the eight receptors could have noise
impacts at that threshold. While DEC notes that a 6.0 dBA may have adverse noise impacts “only in
cases where the most sensitive of receptors are present”, the Town finds that it is unknown where
sensitive receptors are, and whether any are present in the study area. Given that the present sound
levels within the Town of Nassau are mainly limited to nature sounds and that of single-family homes,
such as an occasional lawn mower, a 6.0 dBA is more significant locally than it is in statewide
comparison. Further, the Town finds that the predominant rural economic generator in the area is from
home-based businesses that rely specifically on quiet conditions to operate. Thus, the Town defines
these types of receptors as sensitive.

Distance to noise receptors at the nearest home, as opposed to the mining property boundary, is
included as part of the rationale as to why noise impacts will not be significant. Again, the use of non-
mine land for mitigation of noise impacts is not acceptable.

Operations will take place six days per week except on a handful of holidays. Operating hours are 6:00
am to 7:00 pm during the week and with additional hours from 7:00 am to 5:00 pm on Saturday. Some
activities during those times will be limited with no warm up of vehicles or loading until 7:00 am, and no
blasting on weekends or federal holidays. The mine would be limited to 2,000 hours of operation per
year. The Town finds that this schedule offers no mitigation whatsoever for noise impacts. No other land
use in Nassau has hours of operation similar to the long hours proposed by the mine.
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Noise impacts may affect domestic animals, including horses. Equestrian businesses and activities are a
major agricultural land use in Nassau.

DEC Policy on Assessing and Mitigating Noise recognizes that the 6.0 dBA and other thresholds are
guidance only. Given the conditions found in the Town of Nassau, and the current low ambient noise
levels, the importance of a quiet atmosphere to the health, welfare, and safety of its residents, the
Town considers the identified noise impacts as significant.

Based on the Town Board members own intimate knowledge of the area around the mine, one factor
was not taken into consideration, that the hilly terrain and wind currents amplifies noise under certain
atmospheric conditions and times of year. This is a factor not studies in the EIS.

FINDINGS ON NOISE AND OPERATING HOURS IMPACTS: Noise will occur above the ambient conditions
found in a quiet rural area. Noise increases will be very close to the guidance threshold established in
the DEC Policy on Assessing and Mitigating Noise Impacts. Additionally, as the noise receptors were
studied at the nearest residence hundreds of feet away from the property line, there is concern that this
threshold will be exceeded in areas closer to the mine boundaries, but on private properties. Noise
impacts will occur 6 days per week. The Town considers home-based businesses in the area that rely on
a quiet atmosphere (such as a massage therapist artist, piano restorer, author, and periodontist) to be
adversely affected by noise impacts. The increased noise also adversely affects the character of the area.

Visual Impacts

The DEIS/FEIS and DEC Findings Statement includes an analysis of visual impacts of the mine. The
conclusion of that study was that “over 98% of the land within five (5) miles of the quarry was
determined to not have views of the quarry due to vegetation and/or topography.” They state that the
majority of areas with views will only have views of tree removal and that no location will see changes in
the ridgeline.” (DEIS 4.2.2.1). This discussion obscures the fact that the remaining 2% of locations within
the 5 mile study area will see the mine DURING PHASE 1. Comparison of DEIS Phase 1 Viewshed Map
with Life of Mine Viewshed Map at full build out shows a significant increase in the amount of land that
will view the mine through phases 2 through 6. The DEIS states that 90% of the views of the mine at full
build out will be blocked by topography or vegetation. This discussion also obscures the fact that this
means 10% of the land WILL see the mine. This 10% equates to over 5,000 acres of land.

The study determined that within those 5,000 acres with view areas, 51 public use locations will have at
least some view the project.77 Of those 51 different public use locations, 31 locations (62%) will have
visual impacts (Table 1, Appendixi). The lineal feet of visual impact established in the Table equals over
5.625 miles of views of the mine. That is a significant impact. Fifty one public use locations will have at
least some view of the project; of those 51 different public use locations, 31 (or 62%) will have visual
impacts (Table 1, Appendix i).

No photos were taken south to southeast of the mine, and several large areas with potential views
located west of the site (shown in yellow on the DEIS viewshed maps did not have further analysis,
photos or photosimulations (including lands directly west of the mine location). This is a concern to the

77 Acreage within the 5-mile study area was calculated from public source GlS topographic data using ESRI ArcGlS software.
Lineal feet with views of the mine were calculated using figures from Table 1 of the DEIS Visual Impact Study (Appendix J).
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Town.

The DEIS makes a distinction between impacts where the viewscape is changed through removal of
trees versus one where at least some of the excavation area can be seen. But the Town views impacts
from both tree removal and of the excavation area as visual impacts and does not discount the 13,000
feet or 2.46 miles of land at a minimum that will see changes in the landscape due to tree removal.
Further, the 22 locations estimated to have at least a partial view of the excavation equals 16,700 feet,
or 3.16 miles of impact. This should not be ignored.

The Town Board recognizes that the views identified in the study are of partial excavation areas. We
also recognize that long-term reclamation of the bench areas will likely ‘soften’ the impact of the cliff
faces. However, that reclamation will not only take decades to occur, but it will take decades more for
vegetation to grow to such height as to serve that purpose (and only if the right trees are planted which
may not even be the case here — see comment from the Rensselear County Bureau of Planning).

The Town Board disagrees with Lead Agency that the “effect of the excavation on the visible pattern is
generally consistent with the character of the surrounding landscape in that the excavation will not
significantly change the visible scale or character of the existing excavation area or surrounding
landscape by permanently disrupting any critical visible horizon line.” Emphasis on lack of changes to the
horizon line should is not conclusive of lack of visual impact. The Town Board concurs that the plans as
presented will not likely change the horizon line (assumed to mean the ridgeline or top of the hillside
seen). However, the town cannot accept that impacts are determined solely based on changes to the
horizon line and considers removal of trees, creation of cliff faces, and introduction of different
contrasts and colors to be significant changes to the landscape.

The analysis says “Also, visual exposure by the contrasting color and texture of proposed excavation
areas is contained well within the site due to adjacent topography and significant existing vegetation.”
That statement ignores the fact that at least 5.62 miles of public use areas have been shown in the DEIS
to view at least part of the mine. The photosimulations themselves show several views where there IS
significant contrast in color and texture. The Town finds that changing a landscape of a vegetated,
undisturbed hillside with the sharply defined, gray cliff faces of an excavated area is a significant
contrast. Additional analysis submitted through the public input process concurs the significant contrast
that will occur between the mine and undeveloped areas.

FINDINGS ON VISUAL IMPACTS: The Town disagrees with the DEIS conclusion that the mine has no visual
impact (DEIS Section 4.2.2.1). The DEC’s conclusion is inaccurate and is not supported by the DEIS record
in the Town’s opinion. Visual impacts remains one of the most significant issues of concern to the public.
In fact, the Town finds that 5.62 miles of land that can view the mine or tree removal for the mine is a
significant impact and that it will create a landscape that is in sharp contrast to the character and
appearance of the surrounding neighborhood.

Blasting-Vibration, Noise, Flyrock

No data from other mines was given to document the likely occurrence of flyrock. The DEIS does not
discount the possibility of dangerous flyrock from occurring and thus has not been able to prove there
will be no physical hazards to persons or property.

Warning systems will be ineffective for notifying those traveling on Route 66 when blasting will occur.
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No plans are discussed to prevent access (on the road or along the rim of the mine) from people
wandering in when blasting takes place.

The Findings Statement relies on mitigation of vibration effects as the “nearest residences are 1600’

away from the mine, limiting the potential for vibration at these residences.” In fact, some structures
are much closer than 1,600 feet. There is no data given as to what the vibration will be at the property
line. Thus, impacts to future uses of land and to potential new residences close to the mine are not
accounted for. DEC relies upon use of private non-mine lands to mitigate vibration effects. This relies on
existing proximal receptors and ignores that future receptors may be placed on private lands closer to
the property line. This essentially limits the use of private lands for new uses; an antithesis of the
purpose of the Rural Residential district.

Data provided in the DEIS indicate that damage probability for a blast generating PPV is about 5%. This
means that there remains risk to damage due to vibration. This unmitigated impact is not acceptable.

There is no analysis at all on the potential effects of blasting on the proposed adjacent pipeline (about
310 feet from the mine property) as the pipeline was proposed after the LeadAgency review was
completed. This is a serious concern of the Town, and is a concern which was also raised by the
Rensselear County Bureau of Planning.

FINDINGS ON BLASTING —VIBRATION, NOISE, FLYROCK IMPACTS: In order to maintain the environment
of Nassau, the Town has determined that vibration and noise impacts must be eliminated from affecting
adjacent properties. The DEIS does not reach this conclusion and the Town finds that vibration and
noise impacts therefore will be significant adverse impacts. The Town must be responsible for approving
only those land uses which do not unduly put people or property at risk due to hazards. Further, the
mining operation cannot eliminate the risk for dangers due to flyrock. The Town finds that risk of
vibration, noise and flyrock is a significant adverse impact that cannot be fully mitigated.

Groundwater/Well Impacts/Contamination

The DEC notes that “residents around the proposed quarry are dependent upon groundwater as the
primary source for their water needs. This resource must be protected.” (DEIS, section 3.1.2.1.5; FEIS;
Findings at page 6). We agree that this resource must be protected, but do not agree with DEC’s findings
of non-significance for impacts.

The DEC findings of non-significance for groundwater impacts relies upon “the distance to proximal
water well users minimize the potential for impacts as5ociated with excavation at the project site.”

The DEC findings of non-significance for groundwater impacts relies upon the planned floor of the mine
being above the elevation of all proximal users (emphasis added).

Residents’ fear of groundwater impacts to their well water alters their perception about the Town as a
safe location with a high quality of life.

The DEC Findings Statement says that “the impacts of groundwater draw down diminishes with the
increased distance from the quarry with the 2,000 foot distance considered to be well outside any
potential groundwater impact zone.” There is no definition of “groundwater impact zone”. The DEC
again relies upon distance to existing receptors as rationale for mitigation of impacts (See map
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previously in this decision showing off-site buffer and locations of residences surrounding the mine
property). This fails to take into account future growth and development that may occur on private
lands.

FINDINGS ON GROUNDWATER/WELL IMPACTS/CONTAMINATION: The Town must be responsible for
ensuring the health, safety and welfare of its residents, current and future. Since all residents rely on
groundwater for potable sources, protecting water supplies is paramount. Not all risks to groundwater
have been proven to be eliminated, and thus the Town finds that there remain significant adverse
impacts that may occur to groundwater.

Surface Water Discharge

There were 8,766 lineal feet of streams were identified on site. At least 1,135 lineal feet of the stream
identified as Stream 3 will be eliminated.

The DEIS states that 90% of the water quality collection and runoff volume was met or exceeded for all
stormwater retention ponds. As per DEC State Pollution Discharge Elimination System (SPDES)
requirements, not all discharges must be treated or eliminated. In fact, 10% of runoff, 20% of
suspended solids, and 60% of phosphorous are allowed to be released into downstream segments. The
SPDES permit does not address infiltration of water, but treatment and discharge from the detention
ponds. Thus there is likely to be some level of sediment-laden discharges.

No information is given as to the level of risk for, or the effects of accidental fuel spillage in the mine.

4llFI Reclamation of benches and mine floor will take decades. Until that time, all benches and mine floor
areas will be impervious surfaces.

Steep slopes will be disturbed and exposed.

FINDINGS ON SURFACE WATER DISCHARGE IMPACTS: Not all surface water discharges will be
eliminated. Compared to current conditions, surface water discharges will take place. Control measures
have not been proven to eliminate the risk of future erosion and sedimentation. In order to maintain the
current level of environment, the Town finds that partial mitigation is not adequate, and thus discharges
to the environment will be a significant adverse impact.

Wetlands/Water Quality Certification

The Lead Agency’s review documents that small wetlands, vernal pools and wet depressions will be
eliminated.

In addition, stream habitats will be eliminated.

FINDINGS ON WETLANDS/WATER QUALITY CERTIFICATION IMPACTS: Removal of the ecosystem
functions of wetlands and vernal pools is not acceptable to the Town and is in direct contrast to the land
use policies and criteria set forth in the Zoning Law.
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Vegetation and Wildlife

The Lead Agency’s review documents that small wetlands, vernal pools and wet depressions will be
eliminated. In addition, wildlife will be displaced. Fifty foot cliff faces will be created and remain
permanently with no vegetation re-established on them.

Seventy nine acres of vegetation will be removed and it will be decades, if not 100÷ years before the
extent of the mine is reclaimed to offer habitat for wildlife.

The site has been identified as part of the Rensselaer Plateau and includes a “Rocky Slope/Summit
Complex” — one of four important ecosystem complexes found in this plateau. The site is part of the
Turner Hill Forest— recognized as a unique unfragmented block of forest over 2,000 acres in size.
Further, the site is identified in the Rensselaer Plateau Conservation Plan as containing the “Pikes Hill
Complex”, a significant natural area with high ecological priority.

FINDINGS ON VEGETATION AND WILDLIFE IMPACTS: Displacement of wildlife for at least 100 years,
removal of natural ecosystem functions, and impacts to the Rensselaer Plateau are considered
significant adverse impacts.

Cultural Resources

FINDINGS ON CULTURAL RESOURCES IMPACTS: The Town Board concurs with the Lead Agency that
there does not appear to be any direct impact on cultural resources.

Community Character, Services

Community character is a recognized component of the “environment.” The DEIS analysis concludes that
there are no impacts to community character because there would be: (a) no visual impact; (b) no
impact to historic structures because there are none with significant views of the quarry; ( c) no noise
impacts to the “closest neighbors” and there will not be any “regional noise impacts”; (d) that the
largest truck traffic is projected to be “only 2% over existing levels which is a negligible increase”; and (e)
that mining will preserve open space.

The Department’s review of potential environmental impacts found that they “will be avoided or
minimized below significant impact levels particularly since there are few residents in this area (less than
10 within 2,000 feet) and the nearest residence is over 1,600 feet away from the life of mine, and no
public recreation, park or conservation area are located nearby.” The Town disagrees with these
conclusions for the following reasons:

1. The Findings Statement recognizes that “This mine will be a heavy industrial facility
which represents a change in the immediate area which is currently rural, wooded and
sparsely populated with residences.” (Page 10). That statement alone is clearly a
recognition that there will be a change in community character.

2. The analysis on impacts of community character and the DEC Findings Statement fail to
include the full spectrum of physical and social features that make up the community
character in Nassau. Using the zoning purposes as statements of the desired community
character in Nassau, the Lead Agency analysis of community character specifically did
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not address maintenance of rural character, appropriate business and economic
development, water, air, security from flood or other dangers, Drotection of private
property, or recreation. The DEIS recognizes that community character is defined by
both physical and social qualities (DEIS 9.2, page 128). However, largely physical and
visual impacts were discussed by the Lead Agency instead of social impacts and sense of
place. Community character is a feature that integrates many environmental
components. This review then, must integrate all the relevant facts presented in the
DEIS with respect to all those issues as they all contribute to community character.
Addressing only potential visual, noise, traffic and open space impacts unduly excludes a
review of the many other aspects that the proposed mine has been shown to impact the
community. Thus, the Town considers the DEIS, FEIS and Findings Statement erroneous
as it relates to community character.

3. The Town of Nassau IS a rural community with low population density. Low density is
what exists, is desired, and is what characterizes Nassau. In this evaluation, the Town
does not consider impacts to be greater or lesser simply because the impact is allegedly
limited to ten (10) residences. There is no basis within the zoning for the Town to
evaluate impacts based on the number of people impacted. The Town takes
responsibility in ensuring that future growth and development maintains the quality of
life as articulated in the zoning purpose statements for all its current and future
residences. The qualifier that the impact is lowered due to low density is not acceptable
to the Town.

4. The mine is NOT in a sparsely populated area however, as referred to in the DEIS and
Findings Statement. In fact there are 12 residential parcels within 500 feet from the
proposed mine, 22 at 1,000 feet 26 at % mile, 106 within % mile, and 291 residential
parcels within one mile. That is 92.68 residential parcels per square mile. The 2010
census counted 4,789 people in the Town. According to the Census, with a 2.6 people
per household, that equates to approximately about 756 people, or about 16% of the
town’s population lives within one (1) mile of the mine.

5. The DEIS/FEIS and Findings emphasize visual resources in its discussion of community
character. This fails to recognize the complexity of features that define Nassau’s
community character, nor does it recognize the interaction and cumulative nature of
built and unbuilt features, which together define Nassau’s community character. In
other words, the air, water, rural character, recreational opportunities, visual character,
traffic, infrastructure, and others are ALL included as components of community
character. The Department failed to address the synergistic effects of the individual
impacts addressed in the DEIS in relation to community character. A synergistic effect is
caused by an interaction between two or more direct adverse environmental impacts,
where the combined impacts are more severe than the sum of the individual effects. It
is the synergistic effects of the mine that are of great concern to the Town. The Town
considers the combined impact on air (fugitive dust), noise, traffic, water, loss of natural
habitats, and fragmentation of the Rensselaer Plateau together to be significant adverse
changes to the rural character of Nassau. Thus, the Town considers the DEIS, FEIS and
Findings Statement erroneous as it relates to community character.

6. The Town does not agree with the rationale that there is no impact to community
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character because there will be ‘no noise impacts to the closest neighbors.” Noise
impacts will occur even if they fall below the DEC guideline threshold. In addition as
stated above, there was no study or analysis about amplification of noise from the mine
area due to factors of terrain and atmospheric conditions. As mentioned above, based
on the Town Board members own intimate knowledge of the area around the mine, the
hilly terrain and wind currents amplifies noise under certain atmospheric conditions and
times of year in this area of the Town.

7. The applicant relied upon large distances between mining activities and current homes
to mitigate noise, vibration, and fugitive dust impacts. The Town however, has
determined these impacts cannot be buffered through use of private lands offsite.

8. Nassau’s community character includes a fragile home-based business economy.
Numerous businesses exist precisely in the RR District because of its current rural, quiet
and peaceful community character. These include: an artist; author; massage therapist;
piano restorer; watchmaker; and professional illustrator. A change in character around
the mine will significantly impact the livelihood of these residents and thus impair the
ability of the Town to foster appropriate business and economic growth.

9. Increases in heavy truck traffic will occur. The exact impacts are dependent on the level
of production in the mine. Changes such as slowed traffic when heavy haul trucks are
traveling uphill, increases of heavy truck traffic on Saturdays, and aesthetic changes at
the entrance to the mine are examples of impacts that will change community
character. Even if the roads are capable of handling the truck traffic, the impacts will be
felt by drivers, pedestrians, bike and horse riders and residents.

10. Given the Town has no ability to limit production or monitor either production or truck
traffic, it is unable to reasonably determine that there will be no significant adverse
impacts in the future.

11. Section 9.22 of the DEIS states that “...will not negatively affect the community
character because it will not be seen, heard or significantly increase truck traffic.” As per
the discussion above, the Town has determined that this statement is inaccurate. The
mine will indeed be seen in at least 31 different public use locations in the Town
equaling over five (5) miles of impact. This is a significant impact. Further, over 5,000
acres of private land were identified as having views of the mine (the 10% of areas
within the 5 mile radius not having views blocked by topography or vegetation.)

12. The Town does not agree with the conclusion that the mine is preservation of open
space. The Town recognizes that at the end of the life of mine, heavy industrial activities
will cease, and the floor of the mine will be reclaimed and this would become ‘open
space.’ However, that would not occur for at least 100 or more years. The definition of

open space offered by DEC on their website is “Open space may be defined as an area of

land or water that either remains in its natural state or is used for agriculture, free from
intensive development for residential, commercial, industrial or institutional use. Open
space can be publicly or privately owned. It includes agricultural and forest land,
undeveloped coastal and estuarine lands, undeveloped scenic lands, public parks and
preserves. It also includes water bodies such as lakes and bays.” (Emphasis added)
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“The 2014 Draft New York State Open Space Plan defines open space as “Open
space is defined as land which is not intensively developed for residential,
commercial, industrial or institutional use. Open space can be publicly or
privately owned. It includes agricultural and forest land, undeveloped coastal
and estuarine lands, undeveloped scenic lands, public parks and preserves. It
also includes water bodies such as lakes and bays. What land is defined as open
space depends in part on its surroundings. A vacant lot or a small marsh can be
open space in a big city. A narrow corridor or pathway for walking or bicycling is
open space even though it is surrounded by developed areas. And while not
strictly open space, this Plan also discusses cultural and historic resources
which, along with open space, are part of the heritage of New York State.”

The Draft Open Space Plan does discuss the importance of reclaimed lands as open
space. The Town agrees with the assessment that reclaimed mines could be open
spaces. It also concurs with the DEIS Section 9.2.2 that the mine will keep development
from occurring on site and thus would be open space, but only after all mining activities
have ceased. For the proposed mine, open space functions will not develop until the
end of the life of mine — possibly 100+ years in the future. In the meantime, the site will
be considered by all permitting agencies, including DEC as a mine and a heavy industrial
activity. The Town believes that the DEIS/FEIS/Findings Statement inflates the notion of
the mine as open space, that it fails to recognize that an active industrial mine cannot be
considered open space until it is fully reclaimed, that no open space values would
develop for many decades, and that currently the parcel IS open space as per the NYS
Open Space Plan definition.

13. Fear of changes to water wells, fear of flyrock, constant recognition of blasting (alarms,
phone calls, mailed notices) all combine to change the peaceful and uncomplicated
lifestyle in Nassau. It affects the comfort and convenience of our citizen5. This is a
change in community character.

14. The size of the operation is out of scale compared to other commercial entities in the
entire district and town. This is a change in community character.

15. The proposal introduces a heavy industrial use in a district where no other industrial
operations exist. The district is predominantly low density residential use. This is a
change in community character.

16. The mine’s nature, scale and intensity is not consistent with the home based business
economy of the area. This is a change in community character.

17. No other operations except agricultural operations and the sawmill would produce
noise and dust above ambient conditions. This is a change in community character.

18. The DEIS did not conclusively show that there will be no decrease in property values
related to the mine. Data submitted in the public record (the Hite report) in fact 5hOws
that there will be a decrease in property value. That would impact community character.
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19. The mine will discourage appropriate and orderly development of the RR District, which
will change the character of the area because of increased heavy truck traffic, noise and
vibration, and potential decreased property values. This is a change in community
character.

20. The DEIS does not adequately address potential growth inducing aspects and offer5 no
data, comparisons, or explanation on what other industries or land uses may be
attracted to Nassau because of the proximity of the mine. Community character could
be impacted by ongoing conversion pressure of rural landscapes to other uses more
compatible with a heavy industrial operation rather than the rural residences and home
small businesses that currently exist and which the Zoning Law promotes.

21. The character of Route 66 will be changed due to increased heavy truck traffic, slowing
down of traffic when haul trucks are traveling full and up the hill, and from the change
in visual character resulting from tree removal, paving, and gating near the mine access.
This has an impact on such things as the safety of children waiting for and riding school
buses, the use of road for recreational activities such as bike riding, walking and jogging.

Mined Land Reclamation Permit

The Town Board concurs that the DEC Findings Statement states that regulatory standards found in 6
NVCRR Parts 420-426 relating to the Mined Land Reclamation Program have been met. However, the
Town of Nassau views balancing the need and benefits with impacts upon the environment from a
different perspective than DEC. The DEC admits this at points in its Findings Statement where it defers to
local knowledge. While the mitigation which is incorporated into the DEC findings statement may be
sufficient for DEC, it is not sufficient for the Town of Nassau which as per its zoning standards, has
different thresholds.

Archaeological Resources

The Town concurs with the DEC Findings Statement that the proposed mine will have no impact on the
archaeological resources on the proposed mining site.

Dewey Loeffel Landfill

The Town concurs with the DEC Findings Statement that impacts to the landfill from the proposed mine
is unlikely.

Record of Compliance

The Town concurs with the DEC Findings Statement that the Applicant’s record of compliance does not
suggest a willful disregard for regulations and permit requirements, and that the record does not
support an opinion that the Applicant will not ultimately comply with permit requirements and
conditions.

Conclusion

In making this decision, we have relied solely upon the SEQRA record developed by the Lead Agency, the
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DEC, but have factored in the local perspective of the Town. In the course of our review and
deliberations, we have considered the relevant environmental impacts as well as the facts and
conclusions disclosed in the DEIS and FEIS as required by the SEQRA regulations.78

Having done that, our task is to weigh and balance relevant environmental impacts with social,
economic and other considerations?9

As noted above, and to quote the words of the DEC:

Agencies involved in the same action may have entirely different findings. This can result from
agencies’ differing balancing of environmental impacts with social and economic factors, as well
as from fundamental differences among agencies’ underlying jurisdictions.80

Here we note that as an Involved Agency, our jurisdiction over this project is fundamentally different
than the jurisdiction exercised by the Lead Agency, DEC. DEC’s jurisdiction is derived from the State
Mined Land Reclamation Law (MLRL) and focuses on the State mining permit which the Applicant must
obtain from DEC in order to mine. Thus, DEC’s perspective on this project is viewed through that prism.
DEC does not consider the content of local land use regulation in making its decision on a mining permit
application. DEC does not override local jurisdiction. In contrast, those local land use regulations
constitute our jurisdiction, and they are the focus of our perspective as an agency with permitting
authority over this project. Our 1986 Town of Nassau Zoning Law requires this Applicant to meet ten
general performance criteria and four special use permit criteria. In addition, our perspective is further
informed by the policies and stated purposes of the Zoning Law as set forth therein, as well as by the
stated purpose of the Rural Residential Zoning District in which this project is proposed to be located.

The consideration of social and economic factors is included within SEQRA findings because it is not the
intention of SEQRA for environmental factors to be the sole consideration in agency decision-making.81
According to the DEC, the purpose of SEURA is to ensure that the environmental impacts of an action
are weighed and balanced with social, economic and other considerations so that a suitable balance of
social, economic and environmental factors may be incorporated in the planning and decision-making of
state, regional and local agencies.82

In balancing environmental harm against social and economic benefits, SEQRA gives considerable
discretion to agencies to make decisions consistent with social, economic or other essential
considerations.83

Our Findings Statement reaches a different conclusion than did the Lead Agency’s Findings Statement in
certain respects as set forth above. However, the Lead Agency’s Findings Statement specifically deferred
local consideration of the proposed mine to the local zoning jurisdiction of the Town of Nassau. It did
not state that the Town of Nassau must or should, approve the proposed mine. Our Findings Statement
concludes that the special use permit should be denied. This conclusion is not contrary to the DEC

See, 6 NYCRR 617.11(d).

6 NYCRR 617.11(d), see also, DEC, SEQA Handbook, 3d Cd, 2010, at Page 144.
80 NYSDEc, SEQR Handbook, 3d Ed., 2010, at p. 143.
81 DEc, SEQA Handbook, 3d Ed., 2010, at p. 144.
82 Id.
83 Id.
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Findings Statement, but rather, it simply carries the analysis beyond the point where DEC left off and
deferred to the Town. The reasons in support of our decision are many, and are set forth already in
detail above.

As per the MLRL and the DEC permit, the Town has no ability to restrict, or even review what the DEC
has approved to any significant degree because the Town has no ability to influence the operation of the
mine or its approved mining plan. The future production of the mine is unknown during any specific
week, month, or year. The documentation indicates that the market will dictate the rate of production.
If the rate of production increases, so too does the impacts described. Many of the adverse impacts such
as dust and heavy truck traffic are directly related to the production level of the mine. As the mine
increases production, the risk of additional impacts increases. Once approved, the Town will have little
to no input at all on the acceptability of those impacts, or whether they result in further exceedance of
local zoning standards.

In addition, there were numerous instances where, with the assistance of our professional planning
consultant, we were able to identify gaps and inadequacies in the Lead Agency’s SEURA analysis. These
have been detailed already above, and in the references to the SEQRA review throughout this Decision.

In addition, we note that DEC SEQRA environmental review did not consider the now-proposed gas
pipeline which could be located in close proximity to the mine. Although the DEC is not at fault in failing
to consider this because the pipeline proposal post-dated the DEC review, it is nevertheless a concern
now that the pipeline is now proposed - a proposal which the Town has no jurisdiction to stop. Concern
about the possible dangers presented was an item of concern noted by the Rensselear County Bureau
Economic Development and Planning in its comments in response to the General Municipal Law Section
239-I & m referral.

Use of private lands surrounding the proposed quarry in order to buffer impacts is unacceptable. The
Lead Agency’s Findings Statement used the location of the homes located around the mine property as
receptors for judging impacts, such as fugitive dust and air pollution, noise, and vibration from blasting.
In many cases, the Lead Agency relied upon the spaces and distances between the nearest houses and
the property boundary of the mine as a buffer area for off-site impacts of the mine. For example, noise
or vibration impacts migrating out from beyond the property line of the mine were expected to dissipate
on the properties of surrounding land owners, but prior to reaching the location of existing homes on
the properties. The same conclusion was reached about dust and air pollution that would migrate
beyond the mine property boundary. In that event, according to the Lead Agency, dust and pollutants
were expected to dissipate and settle upon the land of those property owners, but before those
pollutants reached existing homes. Town Board members had a visceral reaction to the idea of the
Applicant using neighboring private properties to buffer mine impacts. This was essentially letting the
Applicant using those properties to dispose of various forms of impacts or pollution without either their
permission or compensating them. But the potential damage is still larger than that. The Town Board is
aware that there are home-based businesses in the lands surrounding the mine site that depend on the
rural character and the existing peace and quiet as part of their businesses. Hence, the use of these
properties as buffer areas for noise, dust and vibration, the impacts of the mine will likely damage the
local rural economy which is fragile as it is without additional stress factors. Still further, by relying on
the location of existing homes only (receptors), the DEC’s analysis on this point also rested on the
unsupportable assumption that no new homes would be located closer to the mine in the next 100

years or so. This is improbable. The use of neighboring properties as buffer area for off-site impacts, and
to deposit settling dust which migrates off-site, is unacceptable. The Applicant should have been
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required by the Lead Agency to mitigate the5e impacts before they reach the mine property line.

This activity, even with the mitigation, does not come close to meeting the Town’s vision. As proposed,
this mine is antithetical to the Town’s vision for the area in which the mine is proposed, as that vision is
set forth in both the general purposes of the 1986 Zoning Law, and in particular, in the statement of the
purpose of the Rural Residential Zoning District. This proposed mine and the impacts that it will
generate are completely at odds with the present highly rural, low-density, quiet, peaceful area. DEC
admits as much in its Findings Statement (page 10). This project is also proposed in part of the
ecologically important Rensselaer Plateau. This is undisputed. Hence, the adverse impacts will adversely
affect the local ecology as well as the local economy, local citizens, local quality of life and local property
owners.

There is not much in the way of benefits to balance against this plethora of negative considerations. And
even if the mine were to provide the prospect of a significant number of local jobs, tax income to the
Town or supply the Town with needed resources (which it does not), these benefits would not outweigh
the destruction and damage to the character and lands in the vicinity of the mine.

Although, the determination of our Findings Statement is our independent responsibility as an Involved
Agency, and as such, we have been given significant discretion under SEQRA, we also feel our balancing
in this case finds support in the law. In the late 1990s the Lane Construction Company sought permission
from DEC to obtain a mining permit to establish a 119 acre hard-rock quarry on a 136 acre parcel here in
Nassau. Like this mine, the Lane Construction quarry plan incorporated a variety of mitigation measures,
which mitigated some, but not all of the adverse impacts of the proposed quarry. Some of those
mitigation measures are similar to those employed in this proposal (e.g., use of berms on the perimeter,
the eventual location of mining operations in the excavated hole to mitigate sound and visual impacts).
The matter was subject to an adjudicatory hearing at DEC and the Administrative Law Judge (AU)
ultimately recommended that the mining permit application should be granted by DEC. That
recommendation was appealed to the DEC Commissioner. The DEC Commissioner ruled against the Au’s
recommendation saying:

Based on the overall record in this case, I am unable to accept the AU’s recommendation that
the application should be granted. Based on the record, I conclude that the projects impacts on
the historical and scenic character of the community, including visual and other impacts on the
community, cannot be sufficiently mitigated and will not be acceptable (emphasis added).
Decision of DEC Commissioner, Mutter of Lane Construction Co., decision dated June 26, 1998.

The Commissioner’s decision was appealed to the courts and was eventually upheld by the Appellate
Division, Third Department in matter of Lane Construction Corp. v. Cahill, 270 A.D.2d 609 (3d Dept.
2000). The court said:

Contrary to petitioner’s assertions, we believe that this record demonstrates that the Deputy
Commissioner did take the requisite hard look and made a reasoned elaboration balancing the
proposed mining project against the legitimate environmental concerns. The Deputy
Commissioner found that despite the proposed mitigation efforts, unacceptable environmental
impacts would occur. Id, at p. 611-612.

After balancing as required, we find that, despite the proposed mitigation efforts, unacceptable
environmental impacts will occur. Environmental impacts will occur as documented in the SEQRA record
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which will exceed many of the thresholds which are set forth in our Zoning Law general performance
standards. Environmental impacts will occur which will not meet the Town’s zoning general criteria or
the special use permit criteria and will adversely affect community character, the orderly development
of the Rural Residential District, and the health, safety, welfare, and comfort and convenience of the
citizens of Nassau and Na5sau’s environment in a way which is not permitted under the special use
permit criteria. The SEORA record establishes that the proposed mitigation will eliminate some impacts,
but not all impacts. Of these adverse impacts that are left unmitigated, we find that the aggregate effect
creates what the SEUR Handbook describes as a synergistic effect, which as a whole, constitutes a
significant unmitigated, and unacceptable, adverse environmental impact.

The Town of Nassau finds that there will be substantial adverse change to the Town and its environment
as a result of a heavy industrial hard rock mine. It will lead to a substantial increase in dust, noise, and
vibration, where none currently occur. It will result in the removal of 79 acres of undisturbed habitat
located within a sensitive ecological area of the Rensselaer Plateau, It will lead to a significant ongoing
friction between residents and the mine. It will significantly impair the quality of the environment and
character of the community by introducing a heavy industrial mine into an area that is currently, and is
desired to continue to be rural environment. Such an operation will constitute a major change in land
use and in the environment. There will be creation of hazards due to flyrock, dust, noise, vibration that
cannot be fully mitigated. Visual impacts will significantly affect over five (5) miles of public use areas.

As an Involved Agency, we state unequivocally that our determination reached in this Findings
Statement is warranted based solely upon the Lead Agency’s SEQRA review record. References to the
SEURA record have been provided throughout this Findings Statement to establish that. For this portion
of our decision the Town Board has made a conscious effort to ignore any new information that has
been offered by the public or elsewhere and, as such, our conclusions reached herein are based solely
on the Lead Agency’s SEURA record.

ACCORDINGLY, THE TOWN BOARD OF THE TOWN OF NASSAU, having complied with SEQRA and basing
its decision upon the Applicant’s request and the entire SEQRA record which was before the DEC as Lead
Agency, and making the findings set forth above, and based upon those findings, and having fully and
carefully deliberated thereon, determine that we are unable to make the necessary findings under
SEQRA in order to allow a special use permit to be issued for this project.

Certification to Deny

Having considered the DEIS and FEIS and the Findings Statement of the Lead Agency, and having
considered the preceding written facts and conclusions relied on to meet the requirements of 6 NYCRR
Part 617.11, this Statement of Findings certifies that:

The requirements of 6 NYCRR Part 617 have not been met; and

Consistent with social, economic and other essential considerations from among the reasonable
alternatives available (in this case no other alternative was offered other than the present proposal), the
action is one that does not avoid or minimize adverse environmental impacts and/or that presents
impacts which cannot be sufficiently mitigated and will not be acceptable.

Consistent with the applicable policies of Article 42 of the Executive Law, as implemented by 19 NYCRR
Part 600.5, this action will not achieve a balance between the protection of the environment and the
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need to accommodate social and economic considerations.

Town of Nassau Town Board, Involved Agency

i
Day eming, Sup isor

Town of Na5sau
29 Church Street

PC Box 587
Nassau, NY 12123

c: New York State Department of Environmental Conservation, Region 4
1130 North Westcott Road
Schenectady, NY 12306-2014

Troy Sand & Gravel, Co., Inc.
P0 Box 171
WateMiet, NY 12189

Part 11. Standard of Review of SEQRA Findings Statements

The usual judicial deference to agencies’ determinations applies to findings statements. One court noted
that it “will defer to the explanation of Respondents (town board) for reaching a different result,
sustaining its determination because a rational explanation for reaching a different result was
provided.”84

One court stated that “[ut is not the role of the courts to weigh the desirability of any action or choose
among the alternatives. Dissatisfaction with an agency’s choices is not redressable by the Court, where

those choices have a rational basis in the record.85

In short, New York courts allow local agencies considerable latitude in the exercise of discretion for
substantive environmental determinations under SEQRAY

Part 12. Decision on Special Use Permit Application

Above we have carefully reviewed and analyzed the application, the SEURA record, the applicable
statutory criteria set forth in the 1986 Zoning Law and New York State law, as well as the rest of the
record before us. We are acutely aware of the importance of this application to the Applicant, and its
importance to the community of Nassau. Hence we have approached our decision responsibilities
accordingly. We have taken a hard look at the record and we have studied and reflected upon the

East End Property Ca. #2 LLC v. Town Board of the Town of Brookhaven, No.2007-17956, shp op. At 7 (Sup ct. Suffolk co. Jan
2, 2008), appeal dismissed as academic, 56 A.D.3d 778 (2d Dept 2008).
85 Residents for a More Beautiful Part Washington it Town of North Hempstead, N.Y.U., Sept. 1, 1988, at 21, col 4 (Sup a.
Nas5au co.), affid, 149 A.D.2d 266 (2d Dept. 1989)(citatlons omitted). See Maple Lane Associates v. Town of Livingston, 197
A.D.2d 817 (3d Dept 1993) (town rationally weighed need for affordable housing and rejected proposal since ample affordable
housing currently existed).
86 Croton Watershed Clean Water Coalition Inc. v. Planning Board of the Town of Southeast, S Misc.3d 1OIOA (Sup ct.
Westchester co. 2004).

103



criteria in the 1986 Zoning Law which we must apply in making this decision by order of the Stipulation
and Order of the Supreme Court in Rensselaer County. This is a very large project that proposes to have
a long life of mine attached to it. In formulating our decision, we have not acted alone. A5 we have
considered this matter, we have utilized the assistance of our consultants, a certified planner and a land
use attorney, along with receiving help from the Town’s other legal counsel as well.

We are cognizant of the legal standard which applies to our decision. We have been advised by our
attorneys that our decision must be rational and be based on evidence in the record before us. We have
kept that standard in mind during our consideration of this matter. We have been further advised by our
counsel that, as long as our decision is rational and based on evidence in the record, should this decision
end up in the courts, the courts will uphold our decision and the court will not substitute its judgement
for ours.87 We are advised that this is so because the role of the courts is to ensure that the law is
followed, and not to usurp our role as local decision makers.88 This policy is grounded in the idea that as
members of a local board, we are uniquely suited to understand our community and its needs as they
are reflected in the local statutory standards which we are bound to apply.

We have taken a hard look at the SEQRA record that has been composed by DEC, as the lead agency for
this application. The SEURA record consists of the DEIS, FEIS, and Findings Statement, supported by
many exhibits and appendices.

We have taken those findings from DEC, and have applied them to our local standards and ordinance
from the 1986 Land Use Regulations; particularly, the purpose statement of the Rural Residential zoning
district, Article V for general performance standards which must be applied to all land uses, including
special use permits, and Article VI, which specifically must be met for all special use permits, such as
commercial excavation.

Given that we have authority over the granting of special use permits, it is our obligation and duty to
insure that the applicant has demonstrated that the proposed project has adequately met all the criteria
for the local zoning law before any permit shall be issued.89

There are ten standards which must be met by the Applicant under Article V of the 1986 Zoning Law90,

and, an additional general special use permit standard plus four special use permit criteria that must be

met for a special use permit.9’

As regards the General Performance Criteria, the Applicant has failed to meet at least five (5) of those
requirements, most notably:

1. The emission of dust, dirt, smoke, fly ash, odor or noxious gases, which could cause

87 Steenrod v. City of Oneonta, 69 A.D.3d 1030, 1030 (3d Dept., 2010).
88 Frigault v. Town of Richfield Planning ad. 128 A.D.3d 1232, 1235 (3d Dept. 2015); See also Jody Tamar Marsh, Aesthetics and

Community Character as Bases for Rejecting Conditional Use Permits: Wal-mart Stores, Inc. v. Planning ad. of the Town of North

Elba, Environmental Law in New York, vol.12, No.2 (Feb. 2001).
89 Tandem Holding Corp. v. Board ofZoning Appeals of Town of Hempstead, 43 N.Y.2d 801,802(1977); Vergata v. Town ad. of

Oyster Bay, 209 A.D.2d 527, 528 (2d Dept, 1994).

The Zoning Law General Performance criteria, applicable to all uses proposed in the Town, are set forth in full at Part 7.4.3 of

this Decision.

The Zoning Law special use permit standards, the general standard and the four criteria, applicable to all proposed special

uses, are set forth in full at Pan 7.4.4 of this Decision.
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damage to the health of persons, animals, plant life or other forms of property, is

41 prohibited. This standard is not intended to restrict the normal use of wood or coal
burning residential heating units.

2. No glare or heat shall be produced that is perceptible beyond the boundaries of the lot
on which such use is situated. Exterior illumination shall be shaded and directed to
prevent glare or traffic hazard on surrounding properties and streets.

3. There shall be no discharge or injection of any material of any nature into any wetland,
watercourse or public or private disposal system or into the ground, which may degrade
water quality or contaminate any water supply or otherwise endanger health, property
or the environment.

4. No activity shall create a physical hazard by reason of fire, explosion, radiation,
electromagnetic disturbance or other such cause to persons or property in the same or
in an adjacent district.

5. Land use or development shall be fitted to the vegetation, topography and other natural
features of the land and shall preserve as many of these features as possible and,
excluding forestry and agricultural uses, shall include the preservation to the extent
possible of trees over twelve (12) inches in diameter measured at four and one-half (4.5)
feet above ground.

A thorough and more detailed discussion of the reasons why the Application fails to meet these criteria
is set forth as part of the analysis in Part 8.5 of this Decision.

The Applicant has also failed to demonstrate full satisfaction with additional General Performance
Standards. The SEQRA record contains gaps in its information and there are too many unknown factors
that are not accounted for that the Town Board cannot safely suggest that the criteria has been met. As
such, the Town Board finds that the Applicant has not fully satisfied the criteria listed below:

1. Measures to control erosion, sediment or surface water runoff shall be undertaken prior
to, during and after any land use or development with the smallest practical area being
exposed at any time and for the shortest practical period of time prior to restoration to
an attractive natural condition, and these control measures shall be maintained as
frequently as necessary to provide adequate control and to insure the free flow of
water.

a. Mulching or temporary vegetation suitable to the site shall be used to
protect exposed areas.

b. All topsoil excavated during site preparation shall be stockpiled and used for site
restoration and where necessary such stockpiles shall be seeded or otherwise
treated to minimize erosion.

c. Steep slopes where vegetation cannot be readily re-established or where
problems of erosion, sediment or surface water runoff may result, shall not be
disturbed or exposed.

2. Surface water runoff during and after land use or development shall not have a rate or
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velocity which exceeds that which prevailed under previously existing cover, nor shall it
overload with increased runoff, sediment or other pollutant any watercourse.

3. Drainage systems shall be integrated so as to minimize erosion, sedimentation, slope
instability and adverse effects on neighboring property owners, avoid concentration of
water flow, prevent deflection of any receiving watercourse, and shall not transfer
runoff from one watershed to another.

4. Ponding of water shall be avoided unless it is proposed within the site plan in which
event there shall be sufficient water flow to maintain water levels and to avoid
5tagnation.

A further and a more detailed discussion as to why the Applicant did not fully satisfy the above criteria is
addressed in Part 8.5 of this Decision.

The proposed plans by the Applicant do not show storage of any material, either indoors or out, that
would facilitate the breeding of vermin or endangers health or the environment.92 However, there are
numerous other performance standards that the applicant has clearly not met.

In addition to the General Standards Performance, the Applicant has also failed to meet several of the
Special Use Permit Criteria. In general, the Town Board must review the application for the special use
permit in consideration of the health, safety, welfare, comfort and convenience of the public, both in
general and of those residents in the immediate neighborhood.93

As has been discussed throughout this decision, approval of this application would represent a dramatic
shift in the Rural Residential zoning district, and affect the health, safety, welfare, comfort and
convenience of the residents living in Nassau, and particularly those that neighbor the mine.

This industrial use within the Rural Residential district is in complete discord of the Rural Residential
district and strikes at the very core of when a special use permit should be permitted and when it should
be denied when it is not in harmony with the zoning district.

The Special Use Permit also relies on four specific criteria that the Applicant must meet before we can
issue a special use permit. Here the Applicant fails to meet at least three of the four criteria. Most
notably, the Applicant has failed to demonstrate that the proposed use meets the following criteria:

1. The location and size of the use, the nature and intensity of the operations involved, the
size of the site in relation to the use and the location of the site with respect to existing
or future access shall be in harmony with the orderly development of the district;

2. The location, nature and height of buildings, walls and fences, and the nature and
intensity of intended operations shall not discourage the appropriate development and
use of adjacent land and buildings nor impair the value thereof;

3. The character and appearance of the proposed use, building, structures and outdoor

92 1986 Nassau zoning Law, Article V(A)(5).
° 1986 Nassau zoning Law, Article VI.
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signs shall be in harmony with the character and appearance of the surrounding
neighborhood.

The criteria is discussed in further and more complete details in Part 8.6 of this Decision.

In a comprehensive review of the application, taking the information from the SEURA record, comments
and analysis from our consultants, and our own insights about our own community, we find that the
proposed use for a hard-rock quarry in the Rural Residential zoning district fails many of the required
criteria necessary for the issuance of a special use permit.

What is clear from this application is that its approval would represent a dramatic shift from the
development plan outlined by the residents of Nassau and implemented in the 1986 Zoning Law. It
represents a significant and negative change in course, away from the orderly development patterns of
this community.

One of the greatest strengths of this Town compared to others is that Nassau has developed in a
consistent manner. The predominantly rural residential character of the community has enabled
development to occur that capitalizes on the exceptional natural areas, historic character, home-based
businesses and agricultural concerns.

These development trends have centered on these character traits. They have enabled expansion of
opportunities to market portions of the Town as destinations focused on natural beauty and outdoor
recreation. In the recent past, even filmmakers have utilized the Town’s natural and historical resources
in the community. This has aided the local economy at times.

Open space opportunities through the Mud Pond Preserve, public advocacy of trail programs and
marketing the town’s location within the Rensselaer Plateau natural area, provides economic
opportunity through tourism and year-round outdoor sports. These paths for increased economic
vitality blend with the fabric of the existing community and provides the ability for Nassau to stand out
when compared to other bedroom communities in the Albany area.

This fragile trajectory for development can be dramatically impacted by a failure to adhere to a plan to
protect these assets and protect the community character that draws people to Nassau.

In our final review one fact is stark and obvious in the hundreds of pages of documents. This is a
proposal for an industrial hard rock quarry use in a rural residential setting. The DEC made that clear in
the first sentence of its Findings Statement concerning community character. Our review confirms that
this is a fact that cannot be ignored and the failure of the Applicant to demonstrate that its proposal has
met all necessary criteria underscores this fact. The Town is therefore being asked to approve what
would be a violation of the rural residential district development that has been in place for a generation
and impose industrial development over which the Town would have very little control in terms of
intensity of use, the amount of truck traffic, etc., for at least the next 150 years.

Inserting industrial operations in rural residential zones would seriously impact this marketability of the
community. Industrial operations in such areas also change the perception of an area focused on natural
areas, hiking trails, home-based business and small business. In an era of transient families and

Ill workforce, such industrial sites in residential areas may easily tip the balance for perspective
homeowners in their choosing to locate somewhere else and would certainly be an element of
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stagnation in the continuing orderly development of this area of the Rural Residential district. In doing
so there may very well be increasing pressure on the Town to radically alter its land use plans by utilizing
land nearby for other heavy industrial uses that would be compatible with the industrial use proposed
herein.

This community character and development is vital and of utmost importance for deciding what
proposed uses fit within that harmony and character. It also is a matter of preserving the purpose of the
zoning law and zoning district that was created. As elected officials, it is our duty to protect and preserve
that which is laid out in the zoning laws. As one court stated:

The power to define the community character is a unique prerogative of a municipality acting in
its governmental capacity. All of the other incidents of local government, including its electoral
and legislative processes, management policies, and fiscal decisions, are ultimately aimed at
determining and maintaining the community that its residents desire. It is the right to continue
to exercise that authority which the [Town] assert here, in the face of the potential threat posed
by the Town’s action with respect to the property along the [Town’s] borders.94

Additionally, enforcement activities by the Town are limited as they relate to violations of prohibited
activities at these industrial sites. The Town does not have a police force to monitor violations of town
road or other ordinances. They rely on county or state law enforcement agencies already stretched thin.
None are located in the Town.

Nassau also has few available tax dollars to utilize the courts to enforce permit conditions that that state
agencies, in our own experience, have been unwilling to enforce.

Insertion of industrial activities in rural residential areas brings about resident complaints related to
noise, dust, traffic violations, light pollution and the like, drawing away limited code enforcement
resources to attempt to address concerns that the Town will have very little authority to order
correction. These concerns cost money that is not provided by the industrial operation to the Town. The
establishment of this use, by virtue of documents presented to the Town, outline the fact that hundreds
of acres will not be developed for at least the next 150 years. This equates to a tax revenue loss based
on the proposed use. Further, the existing State Tax Cap restricts the ability of the Town to expend
necessary funds to insure compliance with local laws that are under the authority of the municipality.

While we have reviewed these numerous impacts on community character and the orderly
development of the community as proposed in this industrial mining plan, we point to not just one of
these egregious violations of the Rural Residential Development District as a primary concern, but many.
In our review, it is clear that this project, with its unmitigated impacts and synergistic effects, is not in
harmony with the RR district and its presence would be incongruous and in conflict with both the stated
purpose of the districts and its existing character.

We have reflected on the orderly development of the district and the community character that exists,
as well as the advancements in positive economic and social development that have occurred in the
recent past and which is expected to continue with our current development trajectory. This project
would irreversibly mar this development pattern. It would impact the way residents quietly enjoy their
homes and use their streets. It would impact hundreds of families that have built their lives and invested

Village of Chestnut Ridge v. Town of Ramapo, 45 A.D.3d 74, 94 (2d Dept., 2007).
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their savings in an area they knew was zoned to benefit their desired lifestyle. It would negatively
1113 impact the planned and future development of Town of Nassau as envisioned by the development

regulations and those advocated by the community.

We have weighed the impacts of this project and find that to grant this permit would be a violation of
our requirement to honor the laws that have helped to guide Nassau. Simply put, approval of this
project equates to rejection of our current community character and the quality of life for our citizens.
The Town’s sustainable future lies in its protection of its natural environment and related opportunities
to aid orderly residential development that will help to grow the tax base and provide a great place to
live and raise a family. Our development efforts as a community have focused on this course and it shall
be the one we continue to pursue.

Part 13. Statement on Bases for these Decisions (SEQRA Findings & SUP Decision)

During the course of this review, the Applicant has contended that we are limited in our review to
consider only the SEURA record, and nothing more, even with regard to our evaluation of the 1986
Zoning Law General Performance Criteria and Special Use Permit Criteria. While we don’t agree with this
interpretation of the applicable court decisions in the litigation with the Applicant, for the purposes of
clarity as regards the basis for our decision, we state unequivocally as follows:

Our SEURA Findings Statement is issued pursuant to SEURA, and while our perspective as an Involved
Agency is informed by our jurisdiction over this proposed project, something that is explicitly permitted
for an Involved Agency, our Findings Statement is based solely on the SEURA record and that is
established by the express references to the SEORA record throughout the Findings Statement.

With regard to our decision on the special use permit, we find that the information in the SEURA record
and the gaps and omissions in the SEQRA record, standing alone and without resort to any other
information, establish conclusively that this Application fails to meet the criteria of the 1986 Town of
Nassau Zoning Law General Performance Standards (10 criteria) and the Special Use Permit Standards (4
criteria). Hence, this application fails to meet the Zoning Law criteria on the SEURA record alone.

With regard to our decision on the special use permit, we found the information submitted by the public
at the public hearing to have been informative, illuminating and helpful. We have noted and identified
certain public comments which we agree with within the analysis, where applicable. That information
informed our decision on the special use permit as they applied to those Zoning Law criteria which were
not evaluated or considered as part of the SEQRA record. We did not agree with all the public comment
but, generally speaking, we believe the public comment received at the July 13, 2015, public hearing
generally support this decision.

Finally, in this Decision we issued a negative Findings Statement pursuant to SEORA. However, the
environmental review of this project pursuant to SEORA is only part of the review process, one which
precedes, but is separate and apart from, our review of the project under the criteria in the 1986 Zoning
1.aw. We emphasize that, even if our environmental review as an Involved Agency had agreed with the
Lead Agency’s conclusion that the Applicant had successfully mitigated the adverse environmental
impacts of this project to the maximum extent practicable as required by SEQRA, and that the remaining
unmitigated impacts were acceptable under the standards of SEURA, we would nevertheless hold that
this application fails to meet the criteria set forth in the 1986 Zoning Law.
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For all of the reasons set forth in this Decision, the special use permit application of Troy Sand & Gravel,
Co., Inc., is denied.

Any aggrieved party may seek review of this Decision by petition pursuant to Article 78 of the New York
Civil Practice Law and Rules.

This Decision is adopted by resolution of the Town Board and is so ordered in accordance with the
foregoing.

Dated: September 1, 2015
Nassau, New York

Roll Call Vote In favor Opposed Absent/Abstain

Ronald Sears,
Town Board Member V

Lani Richards,
Town Board Member

Jonathan Goebel,
Town Board Member

Robert Rings,
Town Board Member

David Fleming,
Town Supervisor

.
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