
Town Board Resolution – TS&G SUP Application - August 9, 2012- page 1 

Resolution of Town of Nassau Town Board 
Re: Special Permit Application – Troy Sand & Gravel 

 
 
Resolution No. __________ 
 

At the regular monthly meeting of the Town Board of the Town of Nassau (hereinafter 
referred to as the “Town Board”) held on August 9, 2012, the following resolution was 
presented: 
 
WHEREAS, Troy Sand & Gravel, Co., Inc. (hereinafter referred to as the “Applicant”) has an 
application before the Town Board for a special permit to develop and operate a hard-rock mine 
on an approximately 214-acre parcel of land owned by Henkel Realty Associates, LLC, and 
located on NYS Route 66 (Tax Map No. 182.-3-2) in the Town of Nassau (hereinafter the 
“Property”) over an area of approximately 89-acres located thereon (hereinafter the “Project 
Site”); and 
 
WHEREAS, this matter has been the subject of much litigation over several years and pursuant 
to a stipulation between the parties, the Town Board commenced the special use permit review 
process at a special Town Board meeting held on November 16, 2011, at which time the Town 
Board retained a planning consultant, Nan Stolzenburg, to assist the Town in the application 
review; and 
 
WHEREAS, by letter dated, December 8, 2011, the Applicant’s attorney requested that the Town 
Board suspend the review process because it had commenced a legal action against the Town 
Board and certain Town Board officials, and the Town Board complied with said request and 
suspended the review process; and 
 
WHEREAS, the aforesaid legal action commenced by the Applicant and Henkel Realty 
Associates claimed that: (1) two Town Board members should not be involved in the review 
process due to alleged conflicts of interest; (2) the Town was in contempt of court as a result of a 
letter sent to the New York State Department of Environmental Conservation (“DEC”) from the 
Chairman of the Town’s Natural Resource Committee; and (3) that the Town Board could not 
retain the services of Ms. Stolzenburg and/or charge the Applicant for the costs of her consultant 
services (the Applicant did not challenge the use of the Attorney for the Town and charge back 
for his services in connection with the application review process); and  
 
WHEREAS, the Rensselaer County Supreme Court, in three separate decisions, concluded that 
(1) there was no conflict of interest by the Town Board members as claimed by the Applicant, 
(2) that the Town was not in contempt with respect to its communication with the DEC, and (3) 
that the Town could retain the services of Nan Stolzenburg and charge the Applicant for the cost 
incurred by the Town for her services; and 
 
WHEREAS, the Rensselaer County Supreme Court did issue an order preliminarily enjoining the 
Town Board from “reassessing the environmental impact of this project already determined by 
the DEC SEQRA determination”; and 
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WHEREAS, the Town has appealed said order to the Appellate Division, Third Department, and 
such appeal remains pending; and  
 
WHEREAS, the Town Board is, however, currently reviewing this application pursuant to the 
preliminary injunction noted above and the stipulation between the parties that requires that this 
special permit application be reviewed and considered under the Town of Nassau Land Use and 
Development Regulations originally adopted in 1986 as amended through 2007; and 
 
WHEREAS, the review process recommenced at a special Town Board meeting held on April 
26, 2012, where the Town Board requested a deposit from the Applicant for the consultant 
services reimbursement since the Applicant had not reimbursed the Town for consultant fees 
incurred up to that time, and the Applicant requested an estimate of the cost of such services 
prior to submission of a deposit; and 
 
WHEREAS, the consultant estimate (including both the planning consultant and attorney 
services) was provided to the Town Board and the Applicant on May 10, 2012, and on said date 
at a Town Board meeting, the Town Board adopted a motion requiring a deposit for 
reimbursement of the Town consultant fee pursuant to the consultant estimate; and 
 
WHEREAS, the review process was then suspended again as the Applicant, on May 16, 2012, 
requested a conference with the Rensselaer County Supreme Court regarding the consultant 
estimate and then, after said conference and without the Court taking any action regarding the 
estimate, the review process was recommenced once the Applicant submitted the requested 
deposit on May 24, 2012; and 
 
WHEREAS, by letter dated May 29, 2012, the Town Supervisor informed the Town consultants 
to proceed with their review with respect to whether the application materials submitted to date 
were complete for purposes of initiating review and referral as part of the special use permit 
process; and 
 
WHEREAS, the materials submitted by the Applicant and referred to the Town’s consultants 
were as follows: 
 

1. Materials per the Troy Sand and Gravel application for a DEC Mine Permit: 
a. Draft Environmental Impact Statement, Volumes 1 and 2, December 2005, Revised 

May 24, 2006 
b. Final Environmental Impact Statement, December 14, 2006, revised March 2, 2006 
c. Mined Land-Use Plan, dated March 17, 2006; 
d. SEQRA Lead Agency Findings Statement, dated May 21, 2007; 
e. DEC Mine Permit (2007-2012) and renewal of same (2012-2017). 

 
2. Materials relevant to the Troy Sand and Gravel application for site plan and special 

use permit approval to the Town of Nassau: 
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a. Map set, submitted July 2012 and including reprints of maps contained in the DEIS 
and FEIS as follows: 

Mining Plan Map, revised 2006 
Site Plan Map for Jurisdictional Determination for USACOE, revised 2006 
Conceptual Site Plan for DOT, revised 2006 
Base Map, revised 2006 
Site Plan Map, revised 2006 
Site Plan Map with Close Up of Stormwater Ponds 2 and 3, revised 2006 
Site Plan Map with Close Up of Stormwater Ponds 4, 4a, and 5, revised 2006 
Detail Sheet 1 and 2 for Stormwater Control Devices, 2005 
Reclamation Plan Map for DEC, 2006 
Typical Sections A to A’ to D to D’, 2005 

b. Town of Nassau Application for a Site Plan/Special Permit, dated 2/6/04, updated 
3/10/10; 

c. List of adjacent property owners; and 
d. Property Value Impact Analysis prepared by Grubb and Ellis, dated 3/12/2012. 

 
WHEREAS, the consultants completed and forwarded their report on the completeness of the 
application on June 22, 2012 (consisting of a 5-page memo dated June 22, 2012, a 17-page 
information matrix designed to identify information required pursuant to the Town of Nassau 
zoning law compared to information found in various parts of the DEC Mine Permit Application, 
DEIS/FEIS and other documents noted above; and a 4-page comment/recommendation letter) at 
a special meeting of the Town Board held on June 25, 2012, when the Town’s consultants 
presented their report to the Town Board but no action was taken as the Applicant’s attorney 
requested additional time to respond to the consultant’s report; and            
 
WHEREAS, the Applicant did not submit a response to the Town consultants report until the 
Town Board meeting held on July 12, 2012; this response comprised three sets of maps (11 
sheets in each set as listed above); a letter from the Applicant’s attorney responding to the Town 
consultant completeness report; and a letter from Chris L. Harland, MAI, Northeast Regional 
Manager for Hilco Real Estate Appraisal, LLC, dated July 9, 2012, responding to the consultant 
completeness report; and  
 
WHEREAS, the Town Board also received a memo from the Town’s planning consultant, dated 
July 25, 2012, regarding her review of the additional submissions of the applicant referenced 
above; and 
 
WHEREAS, the Town Board at a special meeting held on July 26, 2012, discussed the various 
reports, responses and application materials with the Applicant’s attorney; requested additional 
supplements to the application such as an overall project summary, the application materials 
submitted to the DEC in connection with their mining permit renewal issued in April, 2012, and 
a site plan with the proposed project information shown thereon; and  
 
WHEREAS, the Applicant’s attorney stated at the aforesaid July 26, 2012, Town Board meeting 
that the Applicant would not submit any additional information and asserted that the Town Board 
declare the application complete and refer the application to the Town Planning Board, the Town 
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Board tabled the matter for further discussion and possible decision on the completeness of the 
application for its next meeting scheduled for August 9, 2012; and 
 
WHEREAS, the Town has since received a letter from the Applicant’s attorney, dated August 1, 
2012, which enclosed the text of the Mined Land Use Plan from the project’s DEIS, Appendix C, 
and a copy of the SEQRA Findings issued by NYS DEC on May 27, 2007; and 
 
WHEREAS, the Town also received a letter from the Applicant’s attorney, dated August 7, 
2012, which enclosed six copies of a map which the Applicant describes as “an area map of the 
subject area,” dated August 2, 2012, (hereinafter referred to as the “area map”); and 
 
WHEREAS, the Town has since received a letter from the Applicant’s attorney, dated August 8, 
2012, which enclosed 8 additional copies of the aforesaid area map; 
 
  
Now, Therefore, Be It Resolved by the Town Board of the Town of Nassau as follows: 
 
1. The Town Board has now before it the following application materials submitted in 

connection with the Applicant’s special use permit application: 
 

a. Materials per the Troy Sand and Gravel application for a DEC Mine Permit: 
i.   Draft Environmental Impact Statement, Volumes 1 and 2, December 2005, 

Revised May 24, 2006 
ii.  Final Environmental Impact Statement, December 14, 2006, revised March 2, 

2006 
iii.  Mined Land-Use Plan, dated March 17, 2006; 
iv.  SEQRA Lead Agency Findings Statement, dated May 21, 2007; 
v.   DEC Mine Permit (2007-2012) and renewal of same (2012-2017). 

 
2. Materials relevant to the Troy Sand and Gravel application for site plan and special use 
permit approval to the Town of Nassau: 

 
a. Map set (3 copies), submitted July 2012 and which includes reprints of maps contained 
in the DEIS and FEIS as follows: 

Mining Plan Map, revised 2006 
Site Plan Map for Jurisdictional Determination for USACOE, revised 2006 
Conceptual Site Plan for DOT, revised 2006 
Base Map, revised 2006 
Site Plan Map, revised 2006 
Site Plan Map with Close Up of Stormwater Ponds 2 and 3, revised 2006 
Site Plan Map with Close Up of Stormwater Ponds 4, 4a, and 5, revised 2006 
Detail Sheet 1 and 2 for Stormwater Control Devices, 2005 
Reclamation Plan Map for DEC, 2006 
Typical Sections A to A’ to D to D’, 2005 

b. Town of Nassau Application for Site Plan/Special Permit, dated 2/6/04, and 
updated 3/10/10; 
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c. List of adjacent property owners; 
d. Property Value Impact Analysis prepared by Grubb and Ellis, dated March 12, 
2012, and a letter from Chris L. Harland, MAI, Northeast Regional Manager for 
Hilco Real Estate Appraisal, LLC, dated July 9, 2012, relative to Grubb and Ellis 
Analysis; 
e. a letter, dated July 12, 2012, from the Applicant’s attorney, Andrew Gilchrist, 
responding to the Town consultant completeness report; and 
f. an area map (14 copies), dated August 2, 2012. 

 
3. Based on the documentation listed above together with the reports from the Town’s 

consultant, the Town Board finds that the application materials submitted by the Applicant for 
a special use permit are essentially those materials submitted to the DEC in 2006 through 
2008, with respect to its State mining permit, the SEQRA review conducted by the DEC with 
respect to same, with the exception of the Grubb/Ellis report, dated March 12, 2012, the list of 
adjacent property owners, the renewed DEC mine permit issued in April, 2012, and the area 
map submitted on August 7, 2012.    

4. The Town Board hereby finds that the application materials submitted to date and as described 
above are confusing, cumbersome, and will likely be difficult to review.  Part of this is a 
reflection of the fact that said materials were generated for a different permit from a different 
agency (mining permit from the DEC) and not specifically for either the special use permit or 
site plan review process over which the Town has jurisdiction and authority to approve or 
disapprove. Part of this may be a reflection of the vigorous litigation history that this proposal 
has with the Town of Nassau. As the Town’s consultants point out, it seems that the 
application materials technically contain the information expressly specified under the Town’s 
1986 Land Use and Development Regulations but that information is not presented in a 
cohesive, orderly manner pertaining directly to the Town’s jurisdictional approvals.  The 
Applicant’s uncooperative and adversarial posture in presenting such materials also does not 
help to make the review process an orderly or constructive process to date.  For instance, the 
Applicant could have provided a complete and thorough summary of the entire project and 
could have detailed how such project meets the special use permit criteria as set forth in the 
1986 Land Use and Development Regulations for inclusion in the application materials 
together with a single map showing the requisite information as required under the 1986 Land 
Use and Development Regulations.  Instead of providing a coherent application that 
summarizes the project and details how the project adequately addresses the special use 
criteria, the Applicant has essentially offered up the same materials submitted to the DEC with 
the assertion that all necessary information is there without even organizing such information 
in terms of the special use permit criteria.  This will make it more difficult to review by the 
Board’s and the Town’s consultants and may make the process more confusing to the public.  

5. The Applicant has insisted they have already submitted a complete special use application, has 
dismissed the Town’s expression over the lack of a cohesive application, that the Town Board 
declare those materials submitted to be a complete special use permit application, and that 
they refer such materials as a complete application to the Town Planning Board for its review 
and recommendation pursuant to the process set forth in the 1986 Land Use and Development 
Regulations. With a different history and under the Town’s present Zoning Law, the Town 
Board would not hesitate to declare this application incomplete as it has done with other 
applications. However, since the Applicant has the burden to demonstrate that its proposal 
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meets the special use permit criteria and the Applicant has stated that the Applicant will make 
a presentation that addresses the Town Board’s concerns and questions on this application 
during the review process, the Town Board agrees, with reluctance and serious reservations, to 
proceed to the next steps of the review process with the application materials as presented thus 
far. 

6. Based on the foregoing, the Town Board hereby determines the application materials as 
itemized in Paragraph 1 above, complete for purposes of referral to the Town Planning Board 
and the Rensselaer County Planning Department.  

7. Said materials shall be forwarded under cover of this Resolution together with the reports from 
the Town consultants, and the Planning Board’s review process shall commence at its next 
regular monthly meeting following receipt of the application materials.  

8. The Applicant is hereby advised that the escrow for payment of the Town’s consultant fees 
has fallen below the $2,500.00 threshold amount with the payment of this month’s invoice 
and, as such, according to the Town’s local law and previous motion regarding consultant 
fees, the Applicant is hereby required to submit to the Town Clerk an additional deposit in the 
amount of $5,000.00 within 30 days of the date of this Resolution. 
  

Upon motion made by   Supervisor Fleming  , seconded by   Councilman Sears  , the foregoing 
Resolution was duly adopted by the Town Board on August 9, 2012 by vote of a majority of its 
members as follows: 
 
Town Board Member   yes no absent/abstain 
 
Ron Sears, Councilperson  _√_ __ __ 
 
Lani Rafferty, Councilperson  _√_ __ __  
 
Jonathan Goebel, Councilperson _√_ __ __  
 
Don Carpentier, Councilperson _√_ __ __ 
 
David Fleming, Supervisor  _√_ __ __ 
 
 
 
It is hereby certified that the foregoing resolution is a true and accurate copy of that which was 
adopted by the Town Board on August 9, 2012. 
 
  
Dated: ______________, 2012 
       
                         _________________________ 
        Sandra Rings, Town Clerk 
 


