
At a IAS Term of the Rensselaer 
County Supreme Court, held in and 
for the County of Rensselaer, in the 
City of Troy, New York, on 

	

the 	day of July, 2016 

PRESENT: HON. RICHARD J. MCNALLY, JR. 
JUSTICE 

STATE OF NEW YORK 
SUPREME COURT 	COUNTY OF RENSSELAER 

In the Matter of the Application of 
TROY SAND & GRAVEL CO., INC., 
and HENKEL REALTY ASSOCIATES, LLC 

Petitioner, 
DECISION & ORDER 
INDEX NO. 251240 

For a Judgment Pursuant to Article 78 of the 
Civil Practice Law and Rules 

-against- 

DAVID F. FLEMING, JR., as Supervisor of the Town 
of Nassau, ROBERT RINGS, as Councilman of the 
Town of Nassau, JONATHAN GOEBEL, as 
Councilman of the Town of Nassau, LANI RICHARDS, 
formerly known as LANI RICHARDS, as 
Councilperson of the Town of Nassau, and RONALD 
SEARS, as councilman of the Town of Nassau, 
constituting the TOWN BOARD OF THE TOWN OF 
NASSAU: and SAMUEL CRITTON, as Planning 
Board Chairman and member, EDWIN ANKER, as 
Planning Board Member, WALTER BERTRAM, as 
Planning Board Member, TERESA EDDY, as Planning 
Board Member, HANS HALLMAN, as Planning Board 
Member, and WILLIAM RICE, as Planning Board 
Member, constituting the PLANNING BOARD OF 
THE TOWN OF NASSAU; and the TOWN BOARD 
OF THE TOWN OF NASSAU; the PLANNING 
BOARD OF THE TOWN OF NASSAU; and the 
TOWN OF NASSAU; 

Respondents. 
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APPEARANCES: TUCZINSKI, CAVALIER & GILCHRIST, P.C. 
Attorneys for Petitioners 

(Andrew W. Gilchrist, Esq, Jonathon B. Tingley, Esq. of Counsel) 
54 State Street, Suite 803 
Albany, New York 12207 

DONOHUE, SABO, VARLEY & HUTTNER, LLP 
Attorneys for Respondents 
(Bruce S. Huttner, Esq., Joseph M. Catalano, Esq. of Counsel) 
120 Broadway, Second Floor 
P.O. Box 15056 
Albany, New York 12212 

MCNALLY, J.: 

Petitioners commenced this CPLR Article 78 proceeding and seek an order annulling and 

vacating the September 15, 2015 Resolution of the Town Board of the Town of Nassau which 

denied a special use permit application of the petitioners to operate a quarry on land owned by 

Henkel Realty Associates, LLC located on Route 66 in the Town of Nassau, County of 

Rensselaer, State of New York. The petitioners allege the denial of the special use permit was 

arbitrary, capricious and lacked a rational basis. The respondents oppose the petition. 

In December 2003, the petitioner, Troy Sand & Gravel Company, Inc. ("Troy") applied to 

the New York State Department of Environmental Conservation ("DEC") for a mining permit to 

construct a quarry in the Town of Nassau ("Town") on land owned by petitioner Henkel Realty 

Associates, LLC ("Henkel"). In February 2004, Troy submitted an application to the Town for a 

special use permit and site plan approval for the quarry. On April 14, 2004, the Commissioner of 

DEC designated the DEC as the lead agency to conduct an environmental review of the proposed 

project pursuant to the State Environmental Quality Review Act. ("SEQRA"). On April 23, 

2004, the DEC issued a positive declaration under SEQRA which required that an environmental 

impact statement ("EIS") be prepared. The Town participated in the SEQRA review as an 
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involved agency. The DEC accepted the final EIS submitted by Troy in April 2007. On May 21, 

2007, the DEC issued a Statement of Findings pursuant to SEQRA and issued a mine permit to 

Troy pursuant to the State Mined Land and Reclamation Law ("MLRL"). The Town filed a 

CPLR Article 78 proceeding against the DEC alleging the SEQRA review process was 

inadequate. In an Amended Decision and Order dated June 27, 2008, Supreme Court (Lynch, J.) 

denied the Town's Article 78 petition. The Town did not appeal the decision of Supreme Court. 

Thereafter, extensive litigation ensued which prevented the Town from reviewing the special use 

permit application. In an effort to attain an agreement, the parties entered into a Stipulation on 

May 6, 2010 whereby the litigants agreed that Troy's application would be reviewed under the 

Town's 1986 Zoning Law. The Stipulation was signed by Judge Lynch as an order which was 

entered as part of the record with the Rensselaer County Supreme Court. 

In November 2011, the Town held a special meeting in regard to Troy's special use 

permit application. The matter was adjourned to December 8, 2011. On December 8, 2011, 

Troy's attorney advised the Town it should not take any further action on the permit application 

as Troy would seek judicial intervention against the Town. In December 2011, Troy filed an 

action seeking, in part, to limit the Town's review to the findings and conclusions of the DEC in 

its SEQRA review. Troy also sought a preliminary injunction from the Court which would bind 

the Town's review to the DEC Findings Statement when conducting its own review of the 

applicable provisions of the Town's 1986 Zoning Law. Troy also accused the Town and the 

Town Board members of bias and a conflict of interest. 

On January 26, 2012, Judge Lynch granted the preliminary injunction "to the extent of 

enjoining defendants from reassessing the environmental impact of this project determined by the 
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DEC SEQRA determination." The Decision also found Troy failed to demonstrate that the Town 

Board members, most specifically the Town Supervisor, were biased or had a financial conflict 

of interest. The Court concluded, the residents of the Town of Nassau "are entitled to be 

represented by their duly elected Supervisor." The Town appealed the Decision of Judge Lynch. 

During the pendency of the appeal, the Town Board determined the special use permit 

application was complete and referred the matter to the Planning Board for review and 

recommendations. At the time the matter was referred to the Planning Board, the injunction was 

still in effect. Before the Panning Board issued a recommendation, the Appellate Division issued 

a Decision on December 27, 2012 which found Troy was not entitled to a preliminary injunction 

as it "did not demonstrate a likelihood of success on the merits, that irreparable harm will occur 

without this relief, or that the equities balance in their favor." (Matter of Troy Sand & Gravel 

Co., Inc, v. Town of Nassau, 101 AD3d 1505 [3rd  Dept. 2012]).). The Court also addressed the 

relevant factors when reviewing a SEQRA determination and local zoning law. The Court held in 

significant part: 

...DEC's SEQRA determination, including its findings statement 
and accepted final environmental impact statement, are binding on 
the Town to the extent that it may not conduct its own or any de novo 
SEQRA review. However local land use matters and zoning decisions-
such as the consideration of special use permits-are within the exclusive 
responsibility of the Town, ... Significantly, while zoning ordinances are to 
be interpreted and administered in accord with SEQRA, the SEQRA 
process and requirements do 'not change the existing jurisdiction of agencies 
nor the jurisdiction between or among state and local agencies' that is, 
`SEQRA neither preempts nor interferes with local zoning ordinances'. 
DEC's SEQRA and permit approvals simply mean that plaintiff's proposal 
satisfies the applicable state law and regulatory standards. 

Thus, DEC's SEQRA determination did not supplant the Town's zoning 
regulations governing review of special use permit applications, nor did it 
predetermine the Town's decision on plaintiff's permit application. Likewise, 

4 



the SEQRA findings did not bind the Town to issue the requested special use 
permits or preclude it from employing the procedures-and considering the 
standards-in its own local zoning regulations, including the environmental and 
neighborhood impacts on the project. 

The Court further stated, 

Thus, while the SEQRA process is concluded and the Town is bound 
by DEC's SEQRA determination, the Town remains entitled to independently 
review plaintiffs application for the special use permit in accord with the 
standards contained in its zoning regulations, including consideration of the 
`health, safety, welfare, comfort and convenience of the public' both in 
general and in the immediate neighborhood, as well as 'the environmental 
impact.' 

The Town, in its review of, among other things, the environmental impact of 
the proposed quarry under its zoning regulations, will necessarily take into 
consideration and abide by DEC's SEQRA determination and mining permit 
approval, but these DEC determinations do not displace local special use permit 
review. 

Moreover, while DEC issued a mining permit, plaintiff has `no entitlement to a 
special use permit' unless it demonstrates that its proposed use at this location 
"conforms with the standards imposed by the zoning ordinance.' Local 
governments are not prevented from 'enacting or enforcing local laws or 
ordinances of general applicability' that do not directly 'regulate mining and/or 
reclamation activities.' 

The Court concluded, 

The MLRL does not 'govern the manner in which decisions on special use permits 
must be made. Thus under established law, `[a] municipality retains general 
authority [by means of its zoning powers] to regulate land use and to regulate or 
prohibit the use of land within its boundaries for mining operations, although it 
may not directly regulate the specifics of the mining activities or reclamation 
process.' Clearly, the statute expressly contemplated that municipalities retain the 
right to enact and enforce zoning ordinances that determine permissible uses in 
zoning districts, and the right to require a special use permit . . . Hence, the 
special use permit zoning regulations are a valued exercise of the Town's powers, 
are not preempted by the Mined Land Reclamation Law § 23-2703, and authorize 
the Town's consideration of, among other things, the environmental impact of 
plaintiffs proposed mining operation... [Citations omitted]. 

The 2012 Appellate Division Decision defined the Town's scope of review in this matter. 
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On January 3, 2013, Town Board rescinded its completeness decision of August 2012 as the 

injunction was vacated. On January 13, 2013, the Town Board met with Troy to discuss how to 

proceed in light of the recent decision of the Appellate Division. Troy requested a stay as it 

commenced additional ligation on January 31, 2013 alleging the recision of the completeness 

determination was in error. Troy also moved for summary judgment. In a Decision dated October 

9, 2013, Supreme Court (Connolly, J.) dismissed the Article 78 petition and granted the Town's 

summary judgment motion. That Decision was appealed by Troy to the Appellate Division. In a 

Decision dated February 19, 2015, The Appellate Division affirmed the dismissal of the Article 

78 proceeding and reversed the order granting summary judgment. 

The Appellate Division, Third Department clarified its 2012 Decision. (Matter of Troy 

Sand & Gravel Co., Inc. v. Town of Nassau, 125 AD3d 1170 [3rd  Dept. 2015]. The Court held in 

part, 

although the Town is bound by DEC's SEQRA findings and it may not 
repeat the SEQRA process, it nevertheless retains the authority to make an 
independent review of plaintiff's application for a special use permit in 
accord with the standards and criteria set forth in its applicable zoning 
regulation. 
However, we did not say that the Town's independent review included 
the ability to now gather additional environmental impact information beyond 
the full SEQRA record. Rather, in conducting its own jurisdictional review 
of the environmental impact of the project, the Town is required by the overall 
policy goals of SEQRA and the specific regulations governing findings made by 
`involved agencies' to rely on the fully developed SEQRA record in making the 
findings that will provide a rationale for it determinations. 

The court concluded, 

While the Town maintains its jurisdiction over the zoning determinations 
and, as we have previously held, its SEQRA findings may differ from DEC's 
findings, the Town 'must rely upon the [final EIS] as the basis for [its] 
review of the environmental impacts that [it is] required to consider in 
connection with subsequent permit applications.' [Citations omitted] 
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In an attempt to get back on track after two years of litigation, (January 10, 2013 was the 

last time the Town Board considered Troy's application) the Town Board held a meeting on 

April 30, 2015. At that meeting, the Town Board invited the Planning Board to appear at a joint 

public hearing. Troy opposed any public hearings in this matter. Although Troy filed a motion to 

prevent a public hearing, the Town Board scheduled a public hearing for July 13, 2015. On June 

9, 2015, the Planning Board decided to join the Town Board at the public hearing. On June 12, 

2015, this Court denied Troy's application for an injunction to prevent the Town from holding a 

public hearing on Troy's special use permit application. Troy immediately appealed this Court's 

decision to the Appellate Division seeking a preliminary injunction to prevent the public hearing. 

The Appellate Division denied Troy's request. 

The public hearing was held on July 13, 2015 and thirty-one people spoke in opposition 

to the permit application. Many written comments were also received. Troy appeared at the 

hearing and was provided with an opportunity to participate but declined to do so. On July 21, 

2015, the Planning Board voted unanimously to recommend to the Town Board that the special 

use permit application be denied. On September 1, 2015, the Town Board voted unanimously to 

deny Troy's application for a special use permit to develop a quarry on land it owns on Route 66 

in the Town of Nassau. Petitioners now bring this CPLR Article 78 proceeding. 

The judicial standard of review of administrative determinations pursuant to CPLR 

Article 78 is whether the determination is arbitrary and capricious, and a reviewing court is 

therefore restricted to an assessment of whether the action in question was taken "without sound 

basis in reason and . . . without regard to the facts." (Matter of Pell v. Board of Education, 34 NY 

2d 222 [1974]). The test usually applied in deciding whether a determination is arbitrary and 
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capricious or an abuse of discretion is whether the determination has a rational or adequate basis. 

(Matter of Peckham v. Calogero, 12 NY3d 424 [2009]). The reviewing court in a proceeding 

pursuant to CPLR Article 78 will not substitute its judgment for that of the agency unless it 

clearly appears to be arbitrary, capricious or contrary to the law. ( Paramount Communities, Inc. 

v. Gibraltar Cas Co., 90 NY2d 507 [1997]; Akpan v. Koch, 75 NY2d 561 [1990]). 

"When the judgment of the agency involves factual evaluations in the area of the agency's 

expertise and is supported by the record, such judgment must be accorded great weight and 

judicial deference." (Matter of Flacke v. Onondaga Landfill System, 69 NY2d 355 [1987]). 

Moreover, in order to maintain the limited nature of review, it is incumbent upon the court to 

defer to the agency's construction of statutes and regulations that it administers as long as that 

construction is not irrational or unreasonable. (Lorillard Tobacco Co. v. Roth, 99 NY2d 316 

[2003]). 

Local Boards have broad discretion in considering applications and judicial review is 

limited to determining whether the action taken by the board was illegal, arbitrary or an abuse of 

discretion. (Ifrah v. Utschig, 98 NY2d 304 [2002]). A Board's determination may not be set 

aside in absence of illegality, arbitrariness or abuse of discretion, and such determination will be 

sustained if it has a rational basis and is supported by substantial evidence. (SoHo Alliance v. 

New York City Board of Standard and Appeals, 95 NY2d 437 [2000]). The reviewing court in a 

proceeding pursuant to CPLR Article 78 will not substitute its judgment for that of the local 

Board unless it clearly appears to be arbitrary, capricious or contrary to the law. (31 Commerce 

Street, LLC v. Darden, 50 AD3d 910 [2' Dept. 2008]). Also, the court must give deference to 

factual evaluations within an agency's area of expertise. (Violet Realty Inc. v. City of Buffalo 

8 



Planning Board, 20 AD3d 901 [4th  Dept. 2005], lv denied 5 NY3d 713 [2005]). 

The Court is aware that this application process began in 2003. The Court is also mindful 

that the issues have been litigated extensively culminating in many appeals to the Appellate 

Division, Third Department. (Matter of Troy Sand and Gravel Co., Inc. v. Town of Nassau, 125 

AD3d [2015]; 101 AD3d 1505 [2012]; 89 AD3d 1178 [2011], lv dismissed 18 NY3d 920 [2012]; 

82 AD3d 1377 [2011]; 80 AD3d 199 [2010]). 

This action requires a two step process involving an environmental review pursuant to the 

State Environmental Quality Review Act and a review of the special use application process 

pursuant to the Town's 1986 Zoning Law. The Commissioner of DEC designated the DEC as 

lead agency to conduct a SEQRA review of the proposed mine/quarry. In assessing the 

significance of a proposed action under SEQRA, the lead agency must "thoroughly analyze the 

identified relevant areas of environmental concern to determine if the action may have a 

significant adverse impact on the environment; and ... set forth its determination of significance 

in a written form containing a reasoned elaboration and providing reference to any supporting 

documentation." (see, 6 NYCRR § 617.7[b][3][4]). An EIS "must be prepared regarding any 

action that may have a significant effect on the environment." (Matter of Jackson v. New York 

State Urban Dev. Corp., 67 NY2d 400 [1986]). Judicial review of an agency's determination to 

issue a negative declaration is limited "to whether the agency identified the relevant areas of 

environmental concern, took a 'hard look' at them, and made a reasoned elaboration of the basis 

for its determination." (Matter of New York City Coalition to End Lead Poisoning v. Vallone, 

100 NY2d 327 [2003]). SEQRA review requires strict compliance. (Matter of King v. Saratoga 

County Bd. of Supervisors, 89 NY2d 241 [1996]). If the agency has failed to take the required 



hard look or set forth a reasoned elaboration for its determination, its action will be annulled as 

arbitrary and capricious. (Matter of Merson v. McNally, 90 NY2d 742 [1997]). 

The record reveals the Town participated in the SEQRA review as an involved agency. 

When the SEQRA process was completed, the DEC issued a Statement of Findings on May 21, 

2007 and issued a mine permit to Troy pursuant to Mined Land and Reclamation Law. In June 

2008, the Town's CPLR Article 78 petition challenging the findings of the DEC was denied. As 

a result, the SEQRA process was complete. 

Initially, Troy alleges Supervisor Fleming and the Town Board were biased and had a 

conflict of interest in their role as Town Board members. It was no secret that Supervisor 

Fleming opposed the mining application. Troy maintains Supervisor Fleming had a personal 

"animus" against the applicant and influenced other board members. Troy raised this very issue 

in a motion before Judge Lynch. In a Decision and Order dated February 22, 2012, Judge Lynch 

did not find a conflict of interest and held "the residents of the Town of Nassau [were] entitled to 

be represented by their duly elected Supervisor " and in "the balancing of the equities, it is not 

Fleming's right to vote but the public's right to representation that must be considered". Judge 

Lynch's finding are the "law of the case" as he determined Supervisor Fleming could participate 

in the special use permit application. (Erickson v. Cross Ready Mix, Inc., 98 AD3d 717 [2nd  Dept. 

2012]). Judge Lynch's Decision and Order shall be given res judicata effect in regard to any bias 

or conflict of interest claims. (Matter of Hunter, 4 NY3d 269 [2005]. The Court notes that all of 

the Town Board and Planning Board members voted against the special use permit application. 

The 1986 Zoning Law requires a special use permit in order to conduct mining in the 

Town of Nassau in a Rural Residential District. Petitioner's property on which it seeks to build a 
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quarry is located in a Rural Residential Zoning District. 

The purpose of a Rural Residential Zoning District is defined by Article II (B)(1) of the 

Town's 1986 Zoning Law which provides: 

RURAL RESIDENTIAL: The Rural Residential District is established to 
maintain and protect the rural character, environmental quality and natural 
habitat of these parts of the Town while allowing for a mixture of housing types, 
opportunities and home occupations, and to provide for current and future 
residents the opportunities for a wide range of activities including rural living, 
agriculture, forestry, recreation and the enjoyment of wildlife. 

Article XII of the Town's 1986 Zoning Law defines a special use permit as follows: 

SPECIAL PERMIT USE: A use is deemed potentially desirable for the public 
welfare within a given district or districts but which is potentially incompatible 
with other uses provided therein. Such a use shall therefore be subject to approval 
by the Town Board and to conditions set forth for such use as well as other 
applicable provisions of this Local Law. 

Applications for permits pursuant to the Town of Nassau's 1986 Zoning Law are subject to the 

goals of the Purpose Statements (Article I (C)(1-12) and must conform with the General 

Performance Criteria (Article V(A)) of the Zoning Law. In addition to the General Performance 

Criteria, the 1986 Zoning Law contains a set of Special Use Permit Standards (Article VI(A)(1-

4)) which requires the Planning Board and the Town Board to consider "the health, safety, 

welfare, comfort and convenience of the public" and the project "shall be in harmony with the 

character and appearance of the surrounding neighborhood." The applicant has the burden of 

proof before the Town Board to demonstrate to the Board's satisfaction that the proposed use 

satisfies all the necessary requirements identified in the Town's Zoning Law. (Matter of Troy 

Sand & Gravel y. Town of Nassau, 101 AD3d at 1508). 

Troy claims since the Town held a public hearing in 2012, it was precluded from holding 
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an additional public hearing in July 2015. Troy maintains Town Law § 274-b, which requires a 

Town to conduct a public hearing on a special use permit application, is not applicable in this 

matter. Troy contends the Procedures of the 1986 Land Use Regulations and the May 2010 

Stipulation and Order prevent the Town Board from holding a second public hearing. Troy 

alleges only the Planning Board is entitled to hold a public hearing pursuant tot the 1986 Land 

Use Regulations. 

The Court finds the public hearing held on July 13, 2015 with the Town Board and the 

Planning Board was proper pursuant to Town Law § 274-b. The 1986 Town Zoning Law is silent 

on the issue of a public hearing before the Town Board for a special use permit application. This 

Court notes that Troy requested a joint public hearing by the Town Board and the Planning 

Board at the November 16, 2011 Town Board meeting and again on April 26, 2012. Troy's 

attorney appeared before the Town Board and stated "we're proposing that the Board hold that 

joint public hearing with the Planning Board on the special permit review." 

Town Law § 274-b(6) requires the Town Board to hold a public hearing on the special 

use permit application. Since Town Law § 274-b was enacted in 1992, its requirements preempts 

any conflicts with local laws. (DJL Restaurant Corp. v. City of New York, 96 NY2d 91 [2001]). 

On June 12, 2015, this Court denied Troy's request for an injunction to prevent the holding of the 

public hearing. Troy has not demonstrated it sustained any prejudice as a result of the July 2015 

hearing. The citizens of the Town of Nassau had the right to voice their opinions at a public 

hearing in regard to petitioners' special use permit application for the development of a quarry. 

The Court notes, the last public hearing was held by the Planning Board in 2012 subject to the 

restraints of a preliminary injunction that was subsequently rescinded by the Appellate Division. 
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The Town Board and the Planning Board held a joint public hearing on July 13, 2015. 

Many Town residents attended the hearing and many offered their opinions and provided 

documentation in opposition to the special use permit. The record reveals Troy appeared at the 

hearing and was offered an opportunity to present evidence to the Boards in support of their 

permit application but failed to do so. The Planning Board voted unanimously to recommend to 

the Town Board to deny the special use permit. The Town Board denied the special use permit by 

a unanimous vote on September 1, 2015. 

Troy maintains in reaching its determination, the Town Board considered environmental 

comments and reports received at the July 13, 2015 public hearing that were outside of the EIS 

record. Troy contends the Town disregarded the directives of the 2012 and 2015 Appellate 

Division decisions. Troy claims the Town based its decision upon additional environmental 

information it gathered at the public hearing that conflicted with the conclusions of the EIS. Troy 

alleges since the Town did not accept the DEC's findings in regard to non-significant impacts, it 

considered information obtained outside the SEQRA findings. Troy claims the Town's 

determination is not supported by evidence in the EIS record. 

The 2012 and 2015 decisions of the Appellate Division, Third Department provide the 

litigants, and this Court, with guidelines when addressing the issues in this proceeding. 

"SEQRA neither preempts nor interferes with local zoning ordinances" and while "DEC's 

SEQRA determination, including its findings statement and accepted final environmental impact 

statement, are binding on the Town to the extent that it may not conduct its own or any de novo 

SEQRA review" the Town Board "remains entitled to independently review plaintiff's 

application for the special use permit in accord with the standards contained in its zoning 
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regulations, including consideration of the 'health, safety, welfare, comfort and convenience of 

the public' both in general and in the immediate neighborhood, as well as 'the environmental 

impact". (Matter of Troy Sand and Gravel Co., Inc. v. Town of Nassau, 101 AD3d at 1507-1508 

[2012] citing Matter of WEOK Broadcasting Corp. v Planning Bd. of Town of Lloyd, 165 AD2d 

578, 581 [1991], affd 79 NY2d 373 [1992], citing Matter of Town of Poughkeepsie v Flacke, 84 

AD2d 1, 5 [1981], lv denied 57 NY2d 602 [1982]; see Monroe-Livingston Sanitary Landfill v 

Town of Caledonia, 51 NY2d 679, 683-684 [1980]see also Matter of Gordon v Rush, 100 NY2d 

236, 243 [2003]) 

The Town retains jurisdiction over its own local zoning review. Although Troy received 

a mine permit from the DEC, it should not expect that it is entitled to special use permit as a 

result thereof as plaintiff has "no entitlement to a special use permit unless it demonstrates that 

its proposed use at this location 'conforms with the standards imposed by the zoning ordinance". 

(Matter of Troy Sand and Gravel Co., Inc. v. Town of Nassau, 101 AD3d at 1508 [2012]). 

"Unlike a variance which gives permission to an owner to use property in a manner 

inconsistent with a local zoning ordinance, a special exception gives permission to use property 

in a way that is consistent with the zoning ordinance, although not necessarily allowed as of 

right." (Matter of Retail Prop. Trust v. Board of Zoning Appeals of Town of Hempstead, 98 

NY2d 190 [2002]. The burden of proof is on the applicant seeking a special use permit and is 

lighter than that carried by an applicant for a zoning variance. (Matter of Kabro Assoc., LLC v. 

Town of Islip Zoning Bd. of Appeals, 95 AD3d 1118 [2'd  Dept. 2012]). Nevertheless, the denial 

of a special use permit must be supported by evidence in the record and may not be based solely 

upon community objection. (Matter of Green 2009, Inc. v. Weiss, 114 AD3d 788 [2"d  Dept. 
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2014]; Matter of Twin County Recycling Corp. v. Yevoli, 90 NY2d 1000 [1997]). However, 

where evidence supporting the denial exists, deference must be given to the discretion of the 

authorized board, and a court may not substitute its judgment for that of the authorized board, 

even if a contrary determination is supported by the record. (Matter of Retail Prop. Trust v. 

Board of Zoning Appeals of Town of Hempstead, 98 NY2d at 196; Matter of Moy v. Board of 

Town Trustees of Town of Southold, 61 AD3d 763 [2nd  Dept. 2009]). 

As noted in the 2015 Decision, the Appellate Division found "while the Town maintains 

its jurisdiction over the zoning determinations and, as we have previously held, its SEQRA 

findings may differ from DEC's findings, the Town 'must rely upon the [final EIS] as the basis 

for [its review of the environmental impacts that [it is] required to consider in connection with 

subsequent permit applications." (Matter of Troy Sand and Gravel Co., Inc. v. Town of Nassau, 

125 AD3d at 1173). In this regard Troy complains that the Town went beyond the scope of the 

established SEQR record in both conducting the public hearing in 2015 and in considering 

evidence of detrimental environmental effects outside the SEQRA process and ultimately basing 

its decision on that record. 

Further, as noted in a footnote to the 2012 Decision "in the event that the Town evaluates 

environmental concerns which overlap with environmental findings made by DEC in the SEQRA 

process, any contrary or conflicting finding by the Town would of course, have to be rationally 

based and supported by substantial evidence."(Matter of Troy Sand and Gravel Co., Inc. v. Town 

of Nassau, 101 AD3d at 1509 [2012] fn #2) As an involved agency, the Town may disagree with 

the findings and the conclusions of the DEC. While Troy complains that the Town had no 

rational basis for the ultimate denial of the Special Use Permit, the record is more than 
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substantial to support the Town's determination and Troy failed to sustain its burden to 

demonstrate otherwise. 

At the July 2015 public hearing, the Town Board and the Planning Board listened to the 

comments of its residents in regard to the detrimental environmental effects they and the Town 

would experience if the special use permit was granted. The Town Resolution, which denied the 

special use permit, found the large commercial/industrial mine was not compatible with the Rural 

Residential Zoning District of the Town's Zoning Law 

Judicial review is limited to determining whether the action taken by the Board was 

illegal, arbitrary and capricious or an abuse of discretion. (Matter of Pecoraro v. Board of 

Appeals of Town of Hempstead, 2 NY3d 608 [2004]). After a review of the record, this Court 

finds Troy failed to sustain its burden of proof by establishing the proposed use would conform 

with the standards of the local zoning ordinance. The Town Board's resolution and the process at 

which it arrived at that determination substantially complied with the directives of the 2012 and 

2015 decisions of the Appellate Division and the requirements of the Town's 1986 Zoning Law. 

In its determination the Town issued its own SEQRA Findings Statement (R-00093) 

wherein Town states: 

"Our findings statement reaches a different conclusion than did the Lead Agency's 
[DEC's] Finding Statement in certain respects...However, the lead Agency's Finding 
Statement specifically deferred local consideration of the proposed mine to the local 
zoning jurisdiction of the Town of Nassau. It did not state that the Town of Nassau must, 
or should, approve the proposed mine. Our Findings Statement concludes that the special 
use permit should be denied. This conclusion is not contrary to the DEC Findings 
Statement, but rather, it simply carries the analysis beyond the point where DEC left off 
and deferred to the Town. The reasons in support of our decision are many, and are set 
forth already in detail..." (R-000101 to R-000108, emphasis added) 

This Court agrees with the Town's assertion in this respect. The Town found that the 
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project did not meet the goals of the Purpose Statements or the requirements of the General 

Performance Criteria of the 1986 Zoning Law justifying the denial of the special use permit. In 

doing so the Town made its own findings and conclusions based upon the SEQRA record and the 

record it was tasked to make under the 1986 zoning ordinance. 

Moreover, Troy did not demonstrate it met the Special Use Permit Standards. The Town 

found Troy did not meet the requirements of the Special Use Permit Standards by showing the 

project would "be in harmony with the orderly development of the [residential] district". 

This Court finds the Town Board "was entitled to base its Decision upon, inter alia, its 

members' personal knowledge and familiarity with the community." (Matter of Russia House at 

Kings Point, Inc. v. Zoning Bd. of Appeals of Vil. of Kings Point. 67 AD3d 1019 (2"d  Dept. 

2009]). The Town of Nassau took a hard look at the special use permit application and drew its 

own conclusions. Thereafter, the Town made a significant and detailed determination based upon 

the SEQRA record and issued a one hundred and ten page finding. This Court concludes the 

Town compiled with the directives of the 2012 and 2015 decisions of the Appellate Division. 

The Town correctly weighed the permit application with the criteria of the 1986 Town 

Zoning Law and concluded that a mine/quarry endeavor of the magnitude proposed in Troy's 

application is not compatible with the Rural Residential District in the Town of Nassau. The 

decision of the Board clearly detailed the basis for the denial of the special use permit and this 

Court must give great deference to the Town's interpretation of its zoning ordinance. (Auramis v. 

Sarachan, 97 AD3d 874 [2' Dept. 2012]). The Board's determination to deny a special use 

permit on the ground that it would not be in the best interests of the health, safety, and welfare of 

the community was supported by the record, and was not arbitrary and capricious. ( Smyles v. 
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Board of Trustees of Inc. Village of Mineola, 120 AD3d 822 [2nd  Dept. 2014]). The decision of 

the Town Board to deny the special use permit application had a rational basis as it considered all 

relevant provisions of the Town of Nassau's 1986 Zoning Law. 

The Court has reviewed the parties remaining contentions and concludes they either lack 

merit or are unpersuasive given the Court's determination. (Hubbard v. County of Madison, 71 

AD3d 1313 [3rd  Dept. 2010]). 

Accordingly, it is 

ORDERED that the CPLR Article 78 petition is hereby denied in its entirety. 

This shall constitute the Decision and Order of the Court. This Decision and Order is 

being returned to the attorneys for the respondents. All original supporting documentation is 

being filed with the Rensselaer County Clerk's Office. The signing of this Decision and Order 

shall not constitute entry or filing under CPLR 2220. Counsel are not relieved from the 

applicable provision of that rule relating to filing, entry and notice of entry. 

SO ORDERED AND ADJUDGED. 

ENTER 

Dated: July /3 , 2016 
Troy, New York 

RICHARD J. MCNALLY, JR. 
Supreme Court Justice 
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Papers Considered: 

1. Notice of Petition dated September 30, 3015; Summons dated September 30, 2015; 
Amended Verified Petition dated December 3, 2015 with annexed Exhibit A; Affidavit of 
Brian Milliman dated October 1, 2015 with annexed Exhibit A; Affidavit of Jonathon B. 
Tingley, Esq. dated December 3, 2015 with annexed Exhibit A; Petitioner's 
Memorandum of Law dated February 4, 2016; 

2. Verified Answer dated April 12, 2016; Affidavit of Bruce S. Huttner, Esq. dated April 12, 
2016 with annexed Exhibits A-L; Affidavit of Nan Stolzenburg dated April 8, 2016; 
Affidavit of David F. Fleming dated April 8, 2016; Affidavit of Lani Richards dated April 
8, 2016; Affidavit of Jonathan E. Gobel dated April 7, 2016; Affidavit of Robert J. Rings 
dated April 7, 2016; Respondents' Memorandum of Law dated April 12, 2016; 

3. Reply Affirmation of Andrew W. Gilchrist, Esq. dated May 3, 2016 with annexed 
Exhibits A-D; Affidavit of Jude Clemente dated May 2, 2016 with annexed Exhibits A & 
B; Affidavit of Jeffrey T. Lang dated May 3, 2016 with annexed Exhibits A-C; 
Petitioners' Reply Memorandum of Law dated May 3, 2016. 
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